Case 8:09-cv-00087-RAL-TBM  Document 254-12  Filed 12/11/2009 Page 1 of 41

Orlando Airports District Office

U.8. Department .
6950 Hazelline National Dr., Suite 400
of Transporiation Feg 2 Oriando, FL 32822.5024

Federal Aviation 3 )
Administration g Phane: 407-812-6331

* February 19, 2009

Mr. Robert C. Anderson

Venice City Attomey

Hall & Anderson, P.A.

1314 East Venice Avenue, Suite E
Venice, Florida 34285

Dear Mr. Anderson,

RE:  Venice Municipal Airport (VNC), Venice Florida

This letter responds to your February 4, 2009 correspondence regarding the Venice Municipal
Airport (VNC.) In this letter, you stated the 2000 Airport Layout Plan shows “terminal area” and
“future apron area” in the area cumrently proposed for future Fixed Base Operator (FBO) hangar
expansion. You stated Federal Aviation Administration (FAA) Order 5190.6A, the Airport
Compliance Handbook, requires the airport sponsor to adhere to the Airport Layout Plan (ALP)
and therefore hangars would not be allowed in this area.

Please refer to my December 4, 2008 correspondence to Dr. Nancy K. Woodley, P.E., Interim
Manager of the City of Venice. In this letter I discussed the deed restrictions and grant assurance
the City of Venice is obligated to adhere to. T also stated all land of the Venice Municipal
Airport was conveyed for aeronautical purposes until it is released from its aeronautical
obligation. When completing the ALP, airport sponsors frequently label aeronautical parcels
with specific aeronautical uses, such as “terminal area” and “future apron area,” but they are not
bound to develop these aeronautical lands with those specific uses.

The text you cite from the Airport Compliance Handbook refers to airport construction.
Although the ALP is a conceptual plan approved by the FAA, the sponsor may not construct any
of the planned facilities (and thus not adhering to the ALP) without express FAA approval. The
specific FAA approval process you are referring to includes an airspace analysis considering the
exact height of the facilities to be constructed. Once the airspace analysis is complete, the
sponsor is free to commence construction, but not before such approval. If the sponsor
constructed the facilities prior to FAA airspace approval, they would be developing the Airport in
a manner inconsistent with the ALP, and acting in a manner inconsistent with federal grant
assurances.
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In summary, the City of Venice may and should approve the construction of hangars in the area
you mention. The land is designated for aeronautical use, and the FAA has even progessed a
“pen and ink” change to the 2000 ALP incorporating hangars in this vicinity. This change
included the airspace analysis to approve the construction of the hangars. If the current proposal
is to construct four hangars, to date, the FAA has not received a plan for this construction.
However, we assume this construction would also be approved, and the City of Venice should
forward documentation to this office to regarding the specific buildings to be constructed. In
accordance with my previous advice concerning airport compliance matters, this proposal should
be forwarded to this office without further delay. Once we receive your proposal, we will
analyze the proposed construction for any impacts to air navigation, and a determination will be
rendered.

Sincerely,
Original Signed By

Rebecca R. Henry
Planning Specialist

Cc: Fred Watts, Manager, Venice Municipal Airport
Jeff Leopold, FDOT/1
Roger Jernigan, Venice Jet Center
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(NO'T A MEMBER OF THE FLORIDA BAR)

VI4A HAND DELIVERY

Mayor Ed Martin and Members
of City Council

City of Venice

401 West Venice Avenue

Venice, Florida 34285

Re: Venice Jet Center Application to Build Four New Hangats
Dear Mayor Martin and Members of City Council:

This letter is written on behalf of Burton W. Wiand, the Receiver in the Federal Court case which
includes the Venice Jet Center.

A response to Mr. Anderson’s letter dated February 4, 2009 has now been received from the
FAA and a copy is attached to this letter. It states at the top of Paragraph 4 “In summary, the
City of Venice may and should approve the construction of hangars in the area you mention. The
land is designated for aeronautical use, and the FAA has even processed a ‘pen and ink’ change
to the 2000 ALP incorporating hangars in this vicinity. This change included the airspace
analysis to approve the construction of hangars.”

Once again Mr. Wiand joins with the FAA in requesting the hold the City Council has placed on
the Venice Jet Center hangar project be released so a building permit can be issued. This subject
is scheduled to be on the City Council Agenda for the March 10 meeting and the Receiver and
the FAA know of no reason why there should be any further delay in allowing the hangar project
to go forward.
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Mayor Ed Martin and Members
of City Council '
February 25, 2009

Page 2

Should you have any questions, I will respond immediately.

Very truly yours,

. B.G. Bopne
EGB/s

Encl.

cc; Burton W, Wiand, Receiver
Robert C. Anderson, City Attorney
Lori Stelzer, City Clerk
Rebecca R. Henry, FAA - -
Fred Watts, Airport Director
Roger Jerigan, Venice Jet Center

N35-12389/MayorMartin02250%

BOONE, BOONE, BOONE, KODA & FROOK, PA., ATTORNEYS AT LAW, VENICE, FLORIDA
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US. Deportment

Orlando Airports District Office
, 5950 Hazeltine National Dr., Suile 400
of Transportation Ortando, FL 32822-5024
Federal Aviation

) Phone: 407-812-6331
Administration

March 3, 2009

Mr. Fred Watts

Airport Manager

Venice Municipal Airport
150 Airport Avenue East
Venice, Florida 34285

Dear Mr, Watts,
RE: Review of Non-Aeronautical Lease
City of Venice and Venice Pier Group, Inc,

On January 6, 2009, this office received a fully-executed copy of the amended and restated lease
agreement between the City of Venice and the Venice Pier Group, Inc. This lease was executed

on December 17, 2008. As you know, the Federal Aviation Administration (FAA) must review
and concur with all non-aeronautical leases for airport property prior to execution.

We have reviewed the leasc and offer the (ollowing comments:

» The method used to determine the lease rate is unclear. Alirport rates and charges must be
consistent with the FAA Policy on Airport Rates and Charges, dated June 21, 1996, and
the FAA’s Policy and Procedures Concerning the Use of Airport Revenue, dated February
16, 1999. Specifically, the FAA requires non-aeronautical airport property to be leased at
a fair market rental value, which is generally 8-12% of the Fair Market Value (FMV.) To

determine FMV, the FAA will require a recent (within the past 6 months) appraisal of the
property, and a map specifying the boundaries of this airport parcel.

The following standard clauses, designed to protect airport interests, are missing from the
lcase:
Escalation
Non-discrimination
Property Rights Reserved
Airport Protection
» Right of flight/noise
» FAR Part 77 Height Restrictions
Creation of No Hazards .

o C O 0
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This agreement is between the City of Venice and the Venice Pier Group, Inc. The City
of Venice, the airport sponsor, owns all of the land under lcase, but only part of this land
is obligated airport property. The FAA is concerned that the lease does not discuss the
Airport or its rights and responsibilities under this lease. At a minimum, the Airport
should execute an agreement with the City of Venice detailing the amount of lease

proceeds to be transferred to the Airport Enterprise Fund, and stating what responsibility,
if any, the Airport has to maintain their portion of the leasehold.

The above comments must be addressed for the FAA to concur with the lease. Once you have
addressed these items, please forward the revised agreements to this office in my attention.

Sincerely,

b sy

Rebecca R. Henry
Planning Specialist
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May 18, 2009

{¥ia telecupy 480-1:446)

Ciry of Venice, Florida ‘

c\o Robert Anderson, City Attomey

Hall & Andexson, .4, -

1314 Xiase Venive Avenue, Suite El
Venice, Florida 34285

Re: Lease by and between the City of Venice and Venice Jet Center, -
LYC.

Dear Mr. Anderson:

You have asked for an opinion conceming seversl issues involving the
tenancy of the Venjoe Jet Center, LLC (the “Jet Center”) on a-parcel of property
owned by the City of Venice (the “City”). Specifically, on May 23, 2006, the City,.
as Lessor, entered into 2 Lease with the Jet Center, as Lesses, 1mder which the Jet
Center leased a parce} of property fiom the City for use as an abiport. Tbe Lease
indicates a term 0f 25 years with renewal options, The Leass involvesmore than one
parcel and includes a provision requiring the Jet Center to demolish two hangars on

one of the parcels and replace them with 2 new 10,000 square foot henger on the -

idsntified parcel. It is my understapding that this demolifion and constrnction has
takenplace. The principal of the Tet Center, at the time the Clity entered the Eease,

1

Teard, Merrill, Cuiltis, Timan, Foren & Ginsburg, PA. ~ Established 1955
Offices in Sarasot, Munatee and Charlotte Counties
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was Arthur Nadel. Since that thne, Arthur Nadel has become the subject of both
criminal amd civil Titigation for frand. On Januaxy 27, 2003, United States District
Judpe Richard A. Lagzara appointed Burton W, ‘Wiand us receiver for the Jet Center.
WMir. Wisnd has indicated: n desire to constyuct four additional 8,000 square foot
hangars outside of the parcel on which the 10,000 square oot hanger was built.
Furthermore, Mr. Wiand has indicated a desire to sub-ease some or all of the
propexty to third partics. Youhave raised several issues concerning the enforceability
of the Lease as 2 gencral miatter, in light of Arthur Nadel’s alleped frandulont
activities, as.well as the receiver’s rights under the Leaze, should ¥ be determined
that the Lease confinnes fo remain in fafl force and effect. You asked five specific
questions which will be addressed hereimbelow.

1. Is the May 23, 2006 lease # valid and enforceable agreement?

Bricfly yos. Asamatter of coniract Jaw, the Lease contemplates a transfer of .
 possession of property for 2 defined torm by the City, s Lessor, to the Jot Center, a5 S

Lessee, for consideration idemtified asrent and the construction of the 10,000 square :
foothanger. The Lease sets forth cextain nse restrictions, however, such restrictions
do not undonmine the legality of the Lease, I would firther note that there is |
authority supporting leages hy mmumjcipalities for the operation of atrports. By way
of example, the courtin Noltg v. Paris Afr, Ino., 975 5024 627 (Fla. 4% DCA2008), .
observed gs follows regarding an airport lease by 2 municipality:

We consolidate fhe abovevases for purposes of this opinion. We affirm the
trial court decisions finding fhat the mynieipal airport property i question, .

-leassd by long term leases to full service, fixed base operators who provide -
goods and services 1o the general aviztion public in the promotion of air
SOmMmErce, Serves A Tnmicipal, governmental or public purpose or fonction.
and is thepefore exempt from the taxation somght to be imposed by the |
Property Tax Assassor for Indian River County. See § 196.012(6), Fla. Stat. :
(2007).

Sirmilarly, the court in Page v. City of Fernandina Beach, 714 80.2d 1070 (Fla. 17 '
DCA. 1998), held that an airport, owned and loased by the City of Fernandina Beach, :
waszotused exclusivelyby sity for municipal or pablicprposes, and did not qualify
for tax exemption. See dlso, Les Conntyv. Fort Myers Alrways. Inc., 688 S0.24389 :
(Fla. 24 DCA. 1997)(discussing the arbitration of a dispute concerning the Jease of :
real property fram Lee County for eperation of an air field); Continental Aviation -
Services, Tng. v. City of Naples Ajmport, 873 So.2d 567 (Fl= 2d DCA
2004)(addressing, 2 leass of hangar facilities from the City of Naplos); Greater !

2
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Orlando Aviation Auﬂmnglv Bulldog Airlines. Ing., 705 S0.2d 120 (Fla. 5% DCA

1998){addressing a case Where an airport tenant, which allegedly suffered damages
during constraction by third party, sued the aviation authority, alleging theoyies of
negligence, breach of contract, and tird-party beneficiay). -

* . I'would pote that fbe Leass does not contain a severability clause, such that,
shouldtheCity determine that ene ormore provisions of the Lease arennenforceable,
an argument could be made that the catire Lease is voiddble. However, my review.
ofthe Lease didnot discloseany particnlar provision that is void cither fasxally or on
public polisy grounds. “In sum, thsLeaﬁe appears to be vabid and enforcesble as 2
goneral malter.

2. Doesthe Lease allow the Liessee to construct additional hangars on the
Jeaschold?

Possiblynot. Toitially on this issus, I would nots the speciﬁc lzpgnage of f

Paragraph 45 of the Lease, which contemplates the dewolition of specifically
fdentified hangars and the construction of a single 10,000 square foot hanger in their
place. Paragraph 45 provides as follows:

45.  DEMOLITION AND CONSTRUCTION OF IMPROVEMENTS

On.orbefore May 31, 2011 the lesses shall, at lessee’s sole expense,
demmolish the two aircraft hangars carrently on the premises; design, =
petmit and constract an afrcrafi hangar consigting of et least 18,000
square foot, md apply e nsw Northern Mediterranean. exterior finish
to the administration building ctrrently located an fhe premises.

The plans and specifications for these improvements shall be
sohmitted to the lessor for lessor’s approval and permitting and

construction shall not commence uniil the lessee Obtaing written -

approval of the plans and specifications from the lessor.

Az matter of contract inferpretation, fhe fact that the City and the Jot Center clectsd

toinclnde in the Lesse a specific provision identifying the parties’ relativerightsand

duties inthe context of hangar construction possibly implies that other demolition

and construction Is not anthorized by the express terms of the Lease.  Treferto the °
long-cstablished maxin of contract law known as ;‘expressic wnius -est exclusio .

alterius,” “the.inclnsion of ore thing tmplies the exciusion of the other.,” Sene.g.,

Shumrzk v. Broken Sound Club, Inc,, 898 So.2d 1018 (Fla. 4" DCA 2005)(holding

3
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that “[ilt is 2 frmdatnentsl principle of contract construction, known as expressio
unius est exclusio alterius, that “the expression of one thing is the exchision of the -
other”). Corel Cadilla v, Stephens, 867 So.2d 556, 558 (Fla. 4th DCA .
2004)(seme); V.S, v, First National Bank of Crestview, 513 S§0.24 179 (Fla. st
DCA 1987){poting that the maxim “expressio unjus est exclusio alterins” applies to
contract nterpretation as well as statutory interpretation]). In other words, the City
and the Jet Center negotiated and mcluded & provision conceming hangar
construction which specified one havgar of at least 10,000 square fest. Had the City
and fhe Jet Center comtemplaied further hengar construction, they shonld have’
indicated as ronch in the same provision of the Tease.

Aside from, viewing the issne wuder contract construction principles, as a
practieal ynatter, the proposed construction of four additional 8,000 square foot
hangas on a different pacel is arguably a reesonmable exiension of the
“DEMOLITION AND CONSTRUCTION OF TMPROVEMENTS" langnage in the
Lease, The proposed construstion may be, in fecl, a material departure from the
Sictates of the Lease, By way of example, the court in Leisure Resorts Jne. v, City
of West Palm Beach, 864 So.2d 1163 (Fla. 4 DCA 2003), addressed a Jessee’s
attempt to expend on the facilities modification permitted by the lease at issne, The
court observed: : ’

We now furm to Article XIX, Section 4. The plain language of this provision
allows Leisure to chage the spaces, size of spaces, and general configuration
of the marina, so long as Leisare Tetains at least 128 boat spaces (B0% of
160). Bowever, we soncluds that this provision capnot be xead so broadly ag
1o cncompass Leisure's expansion plan. ‘While there is e provision in the
Amended snd Consolidated Leage preventing the expansion of the marina
onto submerged land adjacent to the leasehold premises, this fact does not
alterthe meaning of Arficle XIX, Section 4. A drastic overhawl of e existing
Tuarina, by moving piers, alteting docks, relocating boat spaces, changingihe -
nmiber of boat spaves, and repositioning the fizel station is notcontemplated
by the provision. Undertaking a massive renovation is not as simple as
changing the general configuration pf the marina. This is especially the case -
-where Leisure hias failed to establish that it has complied with Article XXX, -
Section 4 by providing a plan iuchuding not less than 80% of the 160 original
boat spaces, The perventage requirement of Article XIX, Scction 4 remains
of fmportince even though the City owns uvnly the submerged lands
constitufing the footprinis*1167 of the docks, That submerged land remains
subject ipithe Jease and under the control of the City because it would :
Decessarily be used iy some way or form for the newly designed marina,

4
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In sumn, ‘we disagroe with the irial court's interpretation that Article XXX,
Section 5 was applicable to the proposed expansion plan, 204 thus, required
wnamimous City Commission agproval, However, we do agree with the City's
contention that Axticle XIX, Section 4 does not pexmit Leisure's project
without 8 clear declaration of the exact mumber of bost spaces to remain on
the leasehold preanises (o fewer than 80% of the 160 boat spaces). We also
apree with fhe trial court’s ruling that expanston was pot contemplated by the
parties, Therefore, because one obstacle only gives way to another for
Y eisure, we conclude that the trial cout did not e in. granting a divested
verdict to the City and affirm.

Ses als0, Yenktins v. Bekerd Corp, 913 50.24 43 (Fla. 1= DCA 2005)(holding that 2

provision in commercial legscallowing shopping center tenarit to terminate lease i

. named anchor stote ceased fo lease or pay tent in same shopping center did not

fmplicitly include anchor store's suceessors orassigns, and therefore, tenant was dble
fo terminate lease upon anchor store’s assignment to another stare; no provision i
aochor store's lease restricted its ability to assipn the lease, and lessor could have

avoided risk of tensmt'’s termination by obteining tenant’s consent to anchor store’s

assignment.)

. Tt may be posuible that the Lesses could argue that, in as much acthe new :

proposed hangars sxe to be constructed on 2 separate parcel of property (sithongh 2
prstof the same leasehold), that it was contemplsted by the parties at the time of the
Lease that improvements wonld bemads to the separate parce].  SinceIdonotlmow
what use, i any, the “other™ parcel has in its cnmrent stabe, T caymot evaluate the
sirength of this argument, Certainty nothing i the Lease document itself would :
indicate that there was an intent to improve the “other” parcel. O the otherhand, !
if the “other” parcel is vacimt and bas ne utifity fo the Tessee unless improvements

are made, the Lessee might be ghle to arpue that there would have been no sense in

nchuding that separate parcel in the Jeaschold maless further mprovements were

contemplated, .

I should point out at this juncture that there is the possibility that a comtin :
reviswing this matter could ellow the admission of parol evidence to explain the
parties’ intentions Withregard to the construction ofadditionsl faciliies onthe leased |
premises. My review and opinfon as contained in this letter is based upon the “four -
corners” of the Lease Apreement and doesnot take into consideration whaf evidence .
may exist of an intent on the part of the parties that further construction on other
portions of the leased parcels would be permissibie.  Parol evidence will only be |
aftmissible if the court defermines that the lease terms are fn some way ambiguons

3
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a5 {0 fhe prospest of coustrupfion.of additional iipprovements. I the court does

ke that interpretation, soy evidence conceming the parties’ intentfons at the fime
the Lease was entered into will be admissible and conld eifber bolster or substantially
wesken the argament that the incfusion of Jngnage i paragraph 45 specifically

anthorizing the construction of certain foprovemenis was fotended to be exchusive.

1t is iaportant to note that, if the court should determine that the lanpnage of

paragraph 45 of the Loase did not prohibit farther copstoiction, that the City’s right

to control additional constroction wonld be Imited. The Cify’s disaretion in the
context of constrotion approval would be subject 1o standards of commercial

) ;msqnablmm The Second Distdet Conrt of appeal, in the case of Speedway
. o =

‘8 erica, LIC v. Tropic ! .
engaged in a thorough analysis of the discretion issue in the analopons context of &

T, 966 So.2d 1 (Fla, 24 DCA 2007),

consent ta sublease requirement. AS yon 'will see, the apalysis and reasoning ismot
taflored to a specific subjease provision or coniext. The Speedwsay cowt held as

follows:

n determining that Tropic had the umfettered right to deny 1is consent 16 the
assipnment ofthe lease, the trial cgnrtxcﬁedonfhcfoﬂowingp;ovisim ofthe

Jease:

1 essee shall not assign or transfer this lease, or any interest therein, without
theprior written consent of Lessor, and 2 consent to an assigoment shail not
be deemed a consent 1o any subsequent zssignment. Any snch assignment
-withont consant shall bevoid, and shall, st the option of the Lessor, tormimate
this lease. Sumoco, Mascot, and Speedway argued to ihe frial vourt that
Tropic's right of consent imder this Iease provision was not zhsolute but was
. subject to an hmplied cbligation not to arbitracily deny consent. Jo rejecting
fhat arpument, the trial covrt relied on fhe decision of the Florida Supreme
Conrt in Anderson v Tower Amusemont Co., 120.Fla. 476, 163 So. 11
(1935). The frial court undexstood Tower Amusement to hold fhat alandlond
camot be subject to an implied duty not to arbjtrarily denry consent to an

assigoment. The irial powrt concheded that since it was “wndisputed” that
Tyopic “did ot give written consent to the assipnment of this lease,” Tropic ™

was entitled to judgment as a matter of law.

o % & - .
We have stated that “[f}be implied covenant of good falfh exdists in virtually
a.llcommctu?‘lrelaﬁonships.” Sepe-v. Cityof Sufety Harbor, 761 80.2d4 1182, :
1184 (Fla. 24 DCA.2000); see 2lso Covmty of Brevard v. Mioret{i Bnp'g, Tne., !

6
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703 So.24 1048, 1050 (Fla1997) (* “[E]vezy contract fociudes an implied

covenant that the parﬁmwﬂlpmfonnin good faith.” " {quoting Champaene-

Webher, Inc. v. City of Fort Landerdals, 519 Bo.2d 696, 697 (Fla 4t DCA.

1938))); Restatement (Secomd) of Contrasts § 205 (1581) (“Every contract

imposcsmoncabhliartyadnwofgoodfaﬁhanﬂﬁirdsaﬁnginits
 performance and its enforoement.”)-

Despite broad characterizations of the implied covenant of good fith, we
haverecognized that it “Is a gap-filling defanlt role,” which comes into play
“when a question is not xesotved by The taums of the contracl or when one
party has the powex fo make 2 discretionary decision without defined -
- stundards?” Publix Super Markets, Tne. V. der Corp._of Del,, 876 So2d .. ¢
652, 654 (Fia. 2 DCA 2004). “ITheimpHed covenant of ‘good faith and fair
deabing is designed to protect the contracting paxties’ reasomable
expectations.” Cox V. CSY Inteomodal, Jnc., 732 So.2d4 1092, 1097 (Fla. 1st
DCA 1899). “TWhexe the terms of the contract &fford a pasty substantial
discretion to promote that pariy's self-mterest, the duty to act i good faith
nevertheless limits that party's ability 10 act capricionsly to confravene the
reasomablo contractasl expectations of the oiher party” 14, at 1697-98, FN2
The implied obligation of good faith performance bas been applied in the
context of lease provisions Teguiring 2 landlord's comsent to & hmant's
sssipnment of a lease. Tn Fernmdez v, Vizguez, 397 S0.2d 1171,1173-74
(Fla. 3d DCA. 1981) (footnote omitted), the comt recngnized the “well-
accepted concopt that a lease is  coxtract and, as such, should be govemed
by the gemeral contract principles of gopd  faith and commercial
reasonableness.”

* & F

The Fomandez cowrt Went on to enumerate varions fictors that way be
considered jn determining whether the withholding of consent is arbiraryr |
“(z) financial respunsibiﬁty.bfﬁlepmposed subtenzmil,] (b) the “identity’ or, :
*husiness character’ of the subtenamt, ie., sultsbility for the particnlar !
building, © the need for alteration of the premises, (d) the legality of the .
proposed use, and (o) fhe nature of the ocoupancy, 1.6, office, factory, cline,
etc.” 397 $0.2d at 1174, Finally, the Fernandez court made this observation: |
“Denying cansent solely on the basis of personal taste, copvenience or
sensibifity or in order that the landlord may charge @ higher rent than
originally contracted fur havebeen held arbitrary reasons failing the tests of

good faith and reasonableness woder conmercial leases”” Id )

¥k W
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Tn theinstant case, the lease provision governing assignaents simplyrequizes
the “prior written consent of Lessor™ 1o any assigmpent. The provision
contains “no standards for exercising disoretion” by the landlord. Wilder
Corp._of Del,, 876.80.2d t 655. Nor does the provision state that the
Jandlord's discretion to withhold consent is absolute. The provision presents
x-circamstance in which “one party has the power to make a discretionary
decision without defined stapdards,” id. at 654, a circumstance i which a
«covensnt of good faith™ will be “SmpHed” to “protect [ J[the) contracting
parties' ressonable coymmnercial expectations,” Id. at 655. The txal cowt
therefore srred in concluding that the lease granted Tropic thewnfettered right
1o deny consent to the assigament by Speedway to Sunoco.

We therefore reverse the order on sppeal end remand for furfhier proceedmgs

Seealso, Fenandez v. Vazguez, 397 8o0.2d 1171 (Fla, 3dDCA 1981)(holding, in the
context of a commercial Jease (once again, with regard to a consent fo an assignment

of the lease), that “[underlying the cases abolishing the arbitrary z2nd capricious rule

35 the now well-ascepted concept that a lease is 2 contract and, as such, shovld be :
governed by fthe geperal coniract principles of good fith and commercial :
reasonzbleness, One establighed contract principle is that a party's good faith °
cooperation i3 an implied condition precedent to performance of 2 coniract. Where
that couperation is tmreasonably withkeld, the recaleftrant party is estopped from |
availing herself of her own wrongdoing) -

Thus, the City could not urbitrarily refuse any demolition and construction under the :
omise of an exercise of the discretion established fn Pamgraph 45, The exercise of :
such disoretion is, as & matter of law, subject to a standard of commercial
reasonableness. ' i

In ‘sum, the Lease sperifically contsmplates the constraction of & single .’
hangarof 10,000 squave feetormore. Contract interpretation principles indicatethat
_ this specific trestment: of a single hangar on a specific parcel necessarily may fmply
that no firther construetion was contemplated by the parties. I the City elects to !
assert thie position, it sbould be stated in reliauce on the vontract interpretation
anihorities cited hereinabove {in light of the “commercial reasonablensss™ standard -
attendant with fhe City’s exercise af discretion otherwise afforded in Paxagraph 45).

8
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J3. Can the Lessor requive the Lessee to provide evidence of its financial

capability to construct the proposed hangars?

Briefly yes. Paragraph 14 of the Lease, entitled “USE OF PREMISES”
specifically incorporates “all of the genersl operational requircments and tho
appliceble prinismern standards” foiwd in the “Minirmom Standacds for Commercial
Asronantical Activities at Venice Municipal Afrport” (hereinafter the “Standards™),
A number of the Standards implicate financidl capability,

Toitislty, T wonld note that the standards apply to any person ({or emtity) “that
propose(s) to condupt commersial acronmotical activities on the property located at

the Venice Mumcipal Airport.” (Ses Section 1 of the Standards). Aeronapfical . *

activities is broadly defined m Section 2 of the Standards in a way that cleasly

_encompasses hangar construction. Specifically, Section 2 defines “Aesongutical

Activities™ to include “[alny sctivity that involves, makes possible; or isyequired for
the operation of aircraf, of coniibutes 6 or required for the safety of snch
operation.” Commmon sense dictates that the copstraction of 2 hangar falls within s

definition. Further, Seetion § ofthe Standards specifically addresses construttion of :

facilities, indicating that “[a)ny proposed consiraction or facilities developed by the
Operator will be subject to the approval ofthe Venice Mimicipal Airport and the City
of Venice, respective representatives and/or codes and regulation subject thereto az

required by fideral, state and local codes.” This farther confirms the applicabitityof -

the Standards fo fae hangsr construction proposed by the Jet Center. Finally, with
yogand to the sogpe and applicability of tire Standards, 1 wonld note Section 7 of the

Standards, entitled “Operations, Facilities, and Accommodations,” which provides -
that “Jujo person shall use fhe almport or any portion thereof or any of its [ .
improvements oy facilities for commersisl, business or perunautical activities withowt
firstcopmplying with these Stapdards and obtaining fhe required approval and written f
consent associated with those activities by enfering into such agreement ag may be o
preseribed by the City of Venice..” Based on the foregoing, it is clear that the Jet
Centeris required o satisfy fhoyequirements of the Standards as a general tuatter aud :

speifically with regard to the construction of the hangars.

Fiaving estsblished thelr applicsbility, I would note the following Standards
which are relevant to the Jet Center's compliance (or lack thereof) with the

Standards:

9
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Section 8. . ease Information

A, ..The City shell then grant or deny the reguest on such terms and
copditions as the City deems prudent and proper under the
circumstances. Proposed or existing Operators, may be required to
provide evideoce ofpast mcpe:ience,ﬁnancial capability and techmical
ability to perform the proposed services.

B. REgardﬁJgevidmcaoﬁﬁnancia] capability o perforux and.providethe
services, the Cityof Venice shall bethe solejudgs of what constitutcs
adequate finsnces and the progedure Yo base financial information-

" ¥ fhe Operator or proposed Operstor does not, in the opinion. of the
City of Venice, exhibit adequals financial responsibility to undertake
the proposed services, the City of Venice mey deny amy Tequested
activity.

Section § cleafly provides tho City with the ability to demand and evaluats the k

financial and techmical capability of the Jet Center in the context of iis Tequest to
construet the additional hangars, Section 8 also provides that the City is the “sole
judge” of the Jet Cemter”s satsfaction of the financial responsibility requirements.
The Standards do not set forth any cbjective articria to be utilized by the City in
ma]dngits_“ﬁnancialrwponaibiﬁty’ » dzlermination and the Jot Center may attack the
requirement on this basis, However, the comnter is that while “fnancial
mesponsibilily” 1s a subjestive assessuent pmder the Standards, it is subject o the
standand of “commercial reasopabjencss” discussed above, In light of this inherent

fimitation on discretion, the “sole judge™ language does not gramt the City undettered
discrotion, Inall ovents, tho Cityis empowered o demand finenciak information and
determing whether the proposed improvements e advisable in light of the

_ information provided.

Further with regard 1o the Stimdards, it is my wderstanding that the Jet :
Center plaps to either sub-lease the extire: aixport of, at a yoinimums, constract the
additional hangars to Juase them to third parties. The Standards also address :
“Syblease Requirements.” Specifically, Section O of the Stamdards inchudes the

following:

10
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Section 9. - Subleags Renuirements

. The Operator shall not sublease gnid premise or any part thereof without the
consent of the City first having been obiained. Te sublease space to another
person the following conditions must apply:

A. 'Ihercraiﬂrmustmectaﬂoftthilﬁmmn.SmudaIdsestabﬁshadby
the City of Venice fo the category or categories of services to be
fumnished. The standards may be meetl in somabination by the
Operator or the sublease Opetator. The subleage agroement shall be
spesifically confined o those services anthorized by the Operator.

i

The sublease Operator shall enter into an agresment with the
Operator. The agresment documefit o be exesnted shall be a
standard lease developed by the City of Vepice Sor Operators o
wiilized. The subleass Operator shall provide evidence of minmxmtim

. jnsuramce coverage 25 deternzined by the City of Venice for the |
services buing performed. The agreement shall be subject to the City :
of Venice approval based on the Mintmurm Standards af the Operator
Jease and must be applicable to all codes and ordinances of the City
of Venice.

Tn other words, the City Tetaing control over the Jet Center's prospective sub-lease
of the entire propexty ar portions thersof, once’ again, subject to the standard of !
copmernial reasonableness. :

Tn surn, the Stacdards are expressly incorporated by refercnce in the Lease :

- fiself and clearly apply to the Jet Center generally and ity desife to construct -
additional hangars and enter one or more sub-leases specifically.. The Standaxds -
incorporate financidl criteria, which is to be smalyzed by the City to determine the
“Financial responsibility” of the Jet Center and/or its proposed sub-lessces. Thisis
not a completely subjestive “velo™ power, but certainly gives the City aposition of
authority in terms of acoupting or Tejecting fhe proposals by the Jei Center, 5

4.. Does the receivorship constitute z prohibited involuntary assignment.

Tnitially on this peint, I would note that leases can, and often do, fuclade !
specific provisions identifying the appointment of 4 eeetver as a defanlt warranting :
termination of the lease, By way of example, the cowrt in Heller Financial, Ioc. v. !

11
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'E.lmuba_d;ﬂ. 1985 WL 79596 (N.D. Il 1988), disonssed a Jease containing the

following provision:
Section 15 of the Lease provides:

DERAULT. Any of the foXlowing evenls or conditions shall constitate an
event of default hereunder ... () the volumtary or jnvohmizry making of an
assignmont of 2 substantial porfion of s assets by Lessee for the benefit of
creditors, appointment of 2 repeiver or frustes for Lassee or for any of
Tessee’s assels ..

Sipnilatly, the mmmmmwm
Leff, 32 S0.2d 602 (Fla. 1947), addressed a leass containing a termination provision
identifying as a dofault the sppointment of & recoiver “for or against the Lessees to
takee cherge of the premises, gither in the State Couwt or in the Federgl Court™ 1
would also notethe MMEWM% 758 2.W.24
442 (Mo, 1988),whﬂrahﬁxccomtaﬁdr&ssedalwsewlﬁchidcnﬁﬁed as o defuult the
{essee’s “assignment for the benefitof ereditors, or [the filng of] a debtorproceedng
.. ox forthe sppointment of a receives.” The court held that the corparate lesses's
merger into another corporation. was not an “assigoment by operation of Taw™ and,
thus, did not constituie a defanlt under terms of its lease. The court poted that the
lease provision probibiting assigrments by operation of law yeferrei to volontary
assigmments and that the lease gave no-indication fhat & METZEr Wus 2 transaction
requiting lessor's conseat, Imotethe Stmmdard Operations decision becauss it raised
the issne of an “Tovolumary gssignment,” which the airport Loaso ot issne in this ]
prokibits (Seo Paragraph 24). However, despite 2xafiorwide case-1aw searchin both
State and Federal fibraries, 1gould findno anthority indicating that the: appotfment
ofaxecciver is tantamount to an “aycluntary assipnment” ofa coptuact or lease. See

. e, Bupowsy, Jorgonsen, 323 P.2d 150 (Cal. App. 195 2){bolding that the covenants

of Jeases agrinst voluntary assignment weore not sufficiontly sirong to prevent the

" taking of possession by Teceiver of leased prenises which lessees transferred with

jntentto delay hinder and defeat lessees’ judgment creditors since eceiver acquires
10 fifle but enly fhe right to possession 35 zn officer of the court apnd hence his
a;)poimmmisnutaviolaﬁonofﬁwtypeofcovmantagninstassignmcm.);nggj‘_a_l_c :
Commemcations. Inc., 138 BR. 568 (W.D. Wis: 1992)(obsexving that a cowt- !
appointed receiver filed an application with the FCC for e involomtury assigmment
of 2 broadcast license). The closest that T conld come {0 2 Gase declaring a lease ©
forfeitnre dus to the zppointment of 2 receiver is the 1921 case of Clifford v. :
Androscoein & KR Co., 121 Me. 15, 115 A. 511 (Mc. 1921}, Whesein tho cowt

12

- Ycard, Mipxil), Crallis, Wi, Forent & Ginsburg RA. - Established 1953

Officas i Sarasota, Manatee and Chadatte Counites

Filed 12/11/2009 Page 18 of 41




Case 8:09-cv-00087-RAL-TBM  Document 254-12  Filed 12/11/2009 Page 19 of 41

May 19 09 07:45p John 94148650120 p.1a
r___D5s38/2009 14:07 FAX 941 J66 B384 ICARD MERRILL et al, Zo14
My 18, 2005
Page 13

hield thataprovision in the lease a1 issue that it shall be forfeited if the estate is taken
fromhelessee by process ofJaw, or by proceeding o bankruptoy abd insolvency, or
otherwise, permitted a forfeitore upon e appointrent of a receiver for the lesses
and the trausfer of its properiyto 8 corporation organized by its hondholders,
Here again, the appointment of 2 recefver, in and of jiself, was not the triggenng

ovent.

The botiom line is that the Lease at issus in this case daes pot contsin a0
gxpress provision deglaring thie appointment of a receiver to be a defantt, Having
caid fhat, Inote the established contract principle noted by the court in Beach Resort

" Hotel Com. v, Wieder, 79 So.2d 659 (Fla. 1955): .

Tt is well settled that courts may not rewrite a contract oy interfere with the

freedom of contract or substitute thed Fudpgment for thatof the parties thereto
in order to rolieve one of the parties from the gpparent hardship of an :
smprovident bargein, Savage age v. Home, 159 Fla. 303, 31 So2d 477
Quinerly v. Dundee Corp., 159 Fla. 219, 31 S0.2d 533; Medard v. Paulson,
Fla, 37 So.2d 902; Camichos ¥, Dizna Stores Com., 157 Fla. 349, 25 So.2d
864 Pierce v, Tnaac, 134 Fla. 666, 184 So. 509; Windhem v. Windharg, 152

Fla. 362, 11 S0.2d 797; Internatiopal Ass of Mschiists v. State, 153 Fla.
672, 15 80.2d 485.

"The court can 1o, in the absence of fraud or the like recogrized equitable
grommd, reconstruct the contruct, for the purpose of making its terms accord
with a post contractual conception mors suitgble to the situation of the

- parties,” City of Camdsn V. Sputh Jesev Port Commission, 1948, 2
M.J.Super. 278, 63 A-24.552, 566, quoting from Weinstein v. Sheer, 1923, 98
NI, 511,120 A. 67%. See 3 Corbin on Coniracts Sec, 541,

See also, Rodeway Fung of America v. Alpaugh, 390 So.2d 370 (Fla. 2d DCA ! ..

" 1980)(holding that inthe ahsenceof 2 contrary agreenent, landlord whose tenant has
defanlted in payment of tent can reenter and dispossess the fenant, butifthereis s :
lease, its provisions are conclusively controlling and court will not substitute its :
judgmamforthatoftheparﬁesbymwﬁﬁngthslwsc.); Couchv. ADCRealty Corp., -
268 S.E.2d 237 (N.C. App. 1980)(holding thar the Jemdlords did not have right to |

forfeit leasehold interest by appointment of receiver pursuant to lease provision :
aflowing Jandlord to terminate lease upon appointroent ofreceiver in that tenantshad |
not acquiesced in appointment. of receiver merely because they did not appear at |

13
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hearng, especially since they meds motion which would have dissolved
recefvership.).

1n ofher words, 2 court carmnot engraft into tho 1.ease 2 profibition against the
appointment; of a receiver for the benefitof the City wheye it was pot included in the
Leass in the first instance either direstly ox by bmplication.

Yo snm, the appoitiment ofareceiver forthe Jet Copterisnotidentified inthe
Lease a5 2 broach, nor does it Justify doclaring 2 defautt umder the terms of the Leasc.
Provisions 1o this effest hiave been fncorporated iuto Jeases, bt they do niot appear
in the Lease at issue and, a5 poted zbove, the courts are not at libexty to alter

contracting parties” agrecment and engraft requirements that axenot apparent on the.

5. Can the Lease be terminated because of the aliéged frandmlent acts of
Arthar Nadel? ) )

Brieflyno. fTheLeasoatissueisby andbetwwmhecityof’\f erice as Lessox

2nd Venice Jet Center, LLC as Lesses. From ray review of the carporate records of :
Venice Jet Center LLC, Arthur Hadel was i Managing Member ofthe LLC (znd

Registered Agent) until Tehrnary 26, 2009, when Brrton W. Wiand, 2 receiver
appointsd by fhe United States District Coud, replaced him in both capacitics.

‘Attached hereto is & copy of the 2009 Veuico Yot Center, LL.C Anmuzl Report

ghowing the change in managenet, Obviously, had the Lease identified Nadel as

the Lossee, Nadel’s alloged misdoeds and sncarceration might jostify termination of :
fhe Lease for a varicty of reasons. However, fae Lesses is a Hmited Bability
© company, which,mdammidalaw,ismgnizadas an entity sepazate and apatt :
from its members, Ses, Ch. 608, Florida Sinhates. A such, matters of “financial
responsibility’” are jndged from the standpoint of the Jot Centex entity, not itz former
Maneging Menibér, MNow, there is  Jegal theory availsble which would allow a
- olaimant to disregard the separation between a corporation (or Komited ligbility |
company)andil’spdnuipal Howevcx;asm'nbediscussed,thcwmextinwhichﬂﬁs :
theory is genexally nsed is not & exast it with fhe facts presented in this case and,
smoxeoves, the burden attendant. with disregarding a corporats entity is diffeilt st

best.

The dosting s callod “ploxcing the corporate vell” sud it s typically nsed to
ﬁnposeﬁdbilityonaeorpomﬁou’spﬁncipal. The conrtin ISP Real Estate fov, Trust :
LQ}.SQQ@MJ—’-’-”—’ 570 So.2d 386 (Fla. 1% DCA 1990), engaged in 2 ;

thorough. discussion of the doestrine as follows:
14
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The parties are in agreemertt that the applicable legal prinuiples are sct forth
in Dapip Jai-Alai Place, Tnc_ V. Sykes, 450 So.2d 1114 (F12.1934). In. that
case, the suprame cort rade i clear that to pierce the coxporate veil under
Tlorida law, it must be shown not only that the wholly-owned subsidiary is
a mere instrumentality of the parent corporation but also that the subsidiary
- was orgamzed or used by the parent 10 mislead creditors or to perpetrate a
Fraud upon them. Since the trial court fouod that # 90 North was 2 mere
instrumentality of Discount and Discount agreos with that finding on this
appeal, the arifical issne before us +s whether he record will support the trial
court's conclesion that Discount did not use # 90 Noxth to mislead creditors

or perpetrate a frand on them. -

T addressing this issue, it is important to mmderstand the theory wnderlymg
picroing the corporste veil and the type of conduct described in the supreme

sonif's Dania decision as sufficient to comstitute misleading or imaproper -
copduct that will warrant holding the subsidiary to be e alter ego of the
parent. The court, in discassing its decision in Mayerv. Eastwood-Smith &
Co., 122 Fla. 34, 164 Sp. 634 (1935), noted rehance on Hiscayne Realty &
Tnsurance Co. v. Ostend Realty Co., 109 Flz. 1, 148 So. 560, 564 (1933), and

quoted as follows from its opimon in Maver:

“So Jong as proper use is made of the Sotion that corporation is entity |
apart from stockholders, ficfion will ‘not be ignored... Where
stockholders enterinto o tramsaction i individeal nterests aud wiilize
corporite pame merely to mislead creditoms or perpeale frand, logal

mﬁMbeignoredandstonkhoiﬁmheldin&ividnanyﬁable.n.'I‘hb :
mile that corporate entity will be disregarded where name of
corporafion is used by stockholders in transactions fo mislead

" preditors orpetpetrate fraud on them isbut a logical sequence of the
inciple that a corporation caabot be formed for the purpose of
apcomplishing fraud or other fllegal act, under the guise of ficon that
mcw@amﬁonislcgalenﬁqrsepmmd&sﬁmtfromitsmzmbas,

since when fraud or llegel act is attempted, fiction will be :
disregarded by the court ad the acts of the real partics dealt withas |

thongh no corporation had heen formed.”

See also, Seminole Boatvard, Inc. v. Christoph, 715 So2d 587 (Fla. 42 DCA + .
1998)(holding that, generally, in oxder for court 1o piexse corporate veil under Florida :
law, it noust be shown that coxporation was organized or used o paislead creditors or )
1o perpetxate frand upon them. Holding furfher that three factors must be proven by
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preponderance of evidenrs in ozder 1o pierce corporate ~eil ymder Floxda law: {I)

that shareholder dominated amd controlled corporation to sock an extent that
coxporation’s independent existence was, in faot, nenexistont and shaxeholder was

. slter ego of sorporation; (2) corpomtefemwasused Frautulently or for improper

" purpose; and (3) frandulent or iproper use of corporate form caused injury to
gigimant).

1o other words, In prdet {0 disregard the existence of the limited Hability
compauy,ths()itywnuldbmrﬂxebmdsu of demonstrating 1) thatthe limited liability
company was formed and used 1o perpeinate a fraud, 2) that Nadel “dominated’” the
Tnited Hability company to the extent that it was merely his alter ego, and 3) that

-Nadel’s frandulent astivities mmedinjurytomﬁmtyoﬁfenica. ‘We can cectainly
argue that the Timited Hability company was formeil and wsed to assist in Nadel's
alleged fand, 2nd.we might be ablo to show that he used the Ymited fiability
company for his petsonal pUrposes, bt we st also show demage to fhe City of
Vemce flowing from such activities, which highlights ihe nexact $t as betweon the
-congept of piercing the corporate veil and the possibility of terprination or rescission
of the Lease. The bottom line is fhat the doctring of piercing the vorporate veil is
iotended to allow demmage claims against a corporation to be levied against the
ee - .. corporation’sprinel 1 could find no swpoxtfomhepr'oposiﬁonﬂmtpiming the
* yeil could result in the resclssion or teimnstion of & contract o lease. The only cases
I could Jocate which tnked the concepts of contract Tescission with piercing the .
gorporate veil do not establish Tescission as a remedy flowing from the pieccing of |
the corporsis veil, See eg, Kenoy v. Bitz, 660 Se.2d 1165 Fla. 3d DCA ¢
1995)(addressing 2 claim in which an employee soed 2 corporation and two
physicians for resclssion of his employment contract, breach of the employmen
coniract, compensation due, anid sought to pierce the employer’s corporaie veil to
impose personal lisbility against the physicians). In som, T conld find no direct
support for the proposiﬂonﬂmithsmn@oing of ameribér of an othgrwise active :
" Fypited Hability company could justify termination of 2n agreement by and betwesn
a third party-and the limfted Hability company itself :

T then turned ry Tesearch fo possible avennes for termination or rescission | -
which are not dependant on the avtions of third parties to the Lease itself (MadeD). :
Rescission of a coniract is an equiteble remedy available based on the followmg :
“slemente (drawn from the case of Billian v. Mobil Corp., 710 So.2d 984 (Fla 4th :
DCA 1998)): ~ E L

(1)  The chagacter or relatiopship of fhe ?érﬁes';'
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() Themaking of the comfract;

(3) The existence of frand, mmtval mistaks, filse sepresentations,
iropossibility of petformance, of other ground for rescission. or
cancellafion;

(&) That the paty secking rescission has yescinded the contract and
aotified the ofher party to the contract of such rescission.

(5) Mthemovingpartyhas received benefits from fhe contract, heshould -
further allege an offer torestore these henefits 1 the party fimishing |
ther, if restoretion is possible; ‘ C

(6)  Lastly, that themoving partyhaé no adequate remedy at law.

discussed this concept, holding that: |

Once again, Nadel is alleged 1o have engaged in Sramdulont activities. However, the
frand elepvent of the testrequires that the frand be a fimotion of the tramsaction songht
1o be rescinded. The cowrt in Casey v. Coban, 740 So.2d 59 (Fla. 4% DCA.1999),

Second, asthe trinl judgemied, the secret agregment was 1ot “a metenial fact
of the transaction.” One aspect of frand is that there be misrepresentstion or
conceabment of a “material fact” See Hillorest Pacific Corp. v. Yamamur,
727 So22d 1053, 1055 (Fla. 4th DCA 1999); Billiag v, Mobil Carp., 710
So.2d 984, 990 (Fla, 4 DCA. 1998), A conceeled fast is matarial to 2
transaction if a contract would not have been entered into but for the
concealment. See Moygis v. Inpraffia, 154 Fla. 432, 18 50241, 3 (1944);
Billisn, 710 So.2d at 990; Aflantic Nat'l Bank of Florids v. Vest, 430 So2d -
1328, 1332 (Fla. 24 DCA. 1983). Anpther aspeet of matenality is that the :

. concealed fact, “must affect the value of the propetiy or cause loss to the

parechaser” Pryor, 119 Se. at 329, The supreme conrt in Pryor discussed this
second aspect of the materiakity of a Toistepresentation in a case where
fromctulent misreprosentation was the basis for seeking rescission:

The last slement of . mistepresentation, in order that it may be the
ground for any relicf, affirmative or defensive, in equity or atlaw, is
its materiality. The statement of facts of which it consists st not
only berelied upon as an inducement to some action, but itmust also
be zo material to the interests of the party thos relying and acting
upon it, that he s pecunjarily prejudiced by jts falsity, is placedin a
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worse position then he otberwise would have been. The party mvst
_ suffer some pecuniary Joss orinjuryasthznatm‘al canseqoence of the
conduet ipdnced by the misreprosentetion.  In short, the
prisrepresentation st e so materdial fhat its falsity ronders it
\mosmscications in the person making it to enforce the agreoment or
ofhier transaction which. it has cansed. Frand without tesuliing
pecuniary damage is not a ground for the exercise of remedial
jurisdiction, equitable or legal; cowris of justice do not act as mee
tribunals of conscience to enfores dnties which are prrely moral. I
any peonniary 1osS is shown to have resulted, the couxt will not
inquhemtoﬂleexumtofthe injury; 1tis sufficient if the party misled
bas been very sliphtly prejudiced, ifthe amount is at all appreciable,

In. ofher words, the fact that Nadel may pave defranded a significant nuber of
peoplo ont of 2 significant amownt of money does not rnean that ke defranded the

"City of Venics info entering fue Leass. This wndermines the availability of the

equitable remedy of rescission.

T-worild also note that a party ton seck the equimblere.mbdy of rescission
‘hased om & showing that the defendant efamdulently mduced” the claimant to enter
fhe contract atissne. Seee.g. Great Harbpur Cay Really and Inv, Co. 12 v, Carpes,
862 §0.24 63 (Fla. 4°DCA 2003)(addressing  claim secking 1o rescind contract on
basisofﬁauﬁaﬂmti"nducament). Huwm,fhesamepmblemmdmtwithseekhg
1escission as & general matier exists i attompting to show frandulent mducement.
Once again; the faud pust srvolbve the coniract itself. The couwrd in Rose v. ADT
Ser, Rervices, Ioc., 989 So.2d 1244 (Fa. 1* DCA. 2008), set forth the cotablished
glements of & claim somnding i frand in the indecement as follows:

“The essential €lements to estiblish a clzim for fravdualent indncement arel mw
o false statement of matesial fact; (2) the maker of the false statement kuew !
ar shionld have known ofthe fatsity of the stateypent; {3) the magker nterded.
fhat the false statement induoe anofher's reliance; and (4) the other party .
justifiably relied on the false statement fo its detriment. :

While the City could possibly chow that Nadel made false represemtations, the City
1may have dificulty showing thatit relied on the xepresentation(s) to jts detriment. :
The fact is, the Lesses 15 an aotive Hmited ﬁabﬂiiycompmywdﬁtﬁx iz corent onthe -

Tental payments. Here, 2gain, the damage &ement presents 2 problem.
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The closest casé 1 could find addressing the effot (or lack thereof) of the
arrestofa corporation’s principls on a Teasehold inferest is the case of Baumwald v,
Tressure Isle Motel, Tne,, 177 So.2d 252 (Fla. 3d DCA 1965), wherein the court
observed as follows:

Ihis is an appes] by the plaintiffbelow from an adverse surmary judgment.
Plaintiff was 2 lessee and operator of 2 lomge in defendant's premises. The
liquor eetse was issued to the corporation. After the contract became in
effect it was Jearned that for plaintiff to avail limself of the lguor license, as
operator of the lounge, it was necessary that hie become zm officer of the
torporation, and ke was then made an officer. Following an arest of plaintiff |
on a charge of bookmaking on the premises, he was requested to resignasan
officer of the corporation and refiised, Thereafter, on Decemiber 22, 1961,by .
corporate action he:was removed s an officer. Plaintiff tendered hismonthly .
_ yemtal check on Jamary 10, 1962, Payment was pecessary on. or before that

dateto prevent defanit. The check wes retumed umpaid, for insnfficient fimds,
For such non-payment of vent the defendant terminated the contract and re=
entered the premises. Later, plaintiff tepdered mother check for the rent, !
which was refised, Plaintiff then instituted this action for compensatory and
punitive demages, for 2llegéd wrongful termination of the contract. Underthe
wiitten contract of the parties the defondant was gramted the option to
terminate the contract and re-enter the premises upon defunlt. The trial judge
was eminently correct, op the basis of the facts which were established
without issus, in holding that defendant was entitled 1o judgment as amaster
af law, .

As is evident from the foregoing, the lease was terminated due to late payment of
rent, not becanse the prineipal of the lessee was axrested. .

Tn swon, after exploring 2 number of avenmes availsble under Florida law for
rescinding a contract, ¥ could find no solid basis for reseinding the Lease based on
‘Nedel's alleged frand. Axguments condd be made under oxe or moxe of the theoties
diseussed above, but the outrome ¥s far from certain.

The opinions set forth in fhis letter are limited to the facts presented as |
described and the documents provided for onr review. This letteris providedtothe :
City of Venice for its exclusive nse, znd no other parties shall be entitled to useor
roly upon the matters set forth in this letter without the express written permission
of the radersigned. :
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T trust that the matfers set forth in fhis letier arc wesponsive to the questions
posed. Ifadditional clarification is needed or if yon o anyone glse have questions
concerning the matters set forth in fhis letter, please fee) free to contact me. - Thank
you for this opportunity to serve the City of Vexdce. .

For the Firm
CiB:mcd - " . )
Bnclosure ) !
whrdmrfinle tr
i
?
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Avorneys ag Law

T s WHITE BOGGS

Burton W. Wiand
Direct Dial: 813-222-2029
Direct Fax: 813-384-2848
954,703.3928 (Ft. Lauderdale)
bwiand@fowlerwhite.com

May 4, 2009

Sent Via Facsimile and E-inail

Robert C. Anderson, Esq.

Hall & Anderson, P.A.

1314 East Venice Avenue, Suite B
Venice, FL 34285
randerson@hall-anderson.com

Re:  Securities and Exchange Commission v. Arthur Nadel, et al. -
USDC MD Florida, Tampa Division, Case No. 8: 09-cv-87-T-26TBM

Dear Mr. Anderson:

Enclosed herewith is a copy of a packet of materials that is being disseminated to
potential purchasers of the Venice Jet Center. There are a number of purchasers who have
indicated strong interest in the Venice Jet Center. As part of submitting these materials, I have
inchuded a copy of a Confidentiality Agreement that is being required of all interested parties.
Ohce that Agreement has been executed, certain documents will be made available at the Venice
Jet Center for further review. These would include material contracts relating to the operations
of the Venice Jet Center, financial statements, etc. Prior to the City having access to these
further documents, T will need direct, firm and binding assurances from the City that it can
comply with the Confidentiality Agreement.

Subsequent to my last letter, we have been considering furthering the. actions of the C1ty
of Venice that are impeding the Venice Jet Center’s continuing development and hurting its
value, It is my conclusion that these actions are in violation of federal law administered by the
Federal- Aviation Administration, It is also my conclusion that these laws are an intentional
interference with an asset of the Receivership that is pl’Ohlblth by the order of the United States
District Court in Tampa. Further research indicates that in light of the City’s announced intent to
participate in the sales process of the Venice Jet Center and to “purchase the property for
pennies” and recently learned information that the City intenids to develop its own hangars in

FowLER WHITE BoGaGs P.A.
TAMPA ¢« FORT MYERS ¢ TALLAHASSEE *» JACKSONVILLE « FORT LAUDERDALE

501 EAST KENNEDY BLVD., SUITE 1700 » TaMPA, FLORIDA 33602 » P.O, Box 1438 +° Tamra, FL 33601
TELEPHONE (813) 228-7411 » FAX (813) 229-8313 ¢ www.fowlerwhite.com
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Robert C. Anderson, Esq.
Page 2
May 4, 2009

competition with the Venice Jet Center, the City’s actions may constitute violation of the federal
anti-trust laws.

I want to again renew my request that the City grant the Venice Jet Center authorization
to construct the four proposed hangars that are currently proposed to the City of Venice. In the
absence of the approval of authorization to go forward with those hangars, I am obligated to
pursue the rights of the Venice Jet Center LLC and Receivership either to compel the City to
allow the construction of those hangars or seek damages that will occur as the result of the sale
of the Venice Jet Center without that approval.

With respect to your review of the information relating to the City’s’ potential
participation in the sale of the Venice Jet Center, please contact me at your convenience with.
regard to providing assurances that the City can comply with the Confidentiality requirements
applicable to all potential purchasers. ‘

BWW/djb
Enclosure

Cc:  Mayor of City of Venice

Scott Maisel, United States Securities and
Exchange Commission

40695486

. FOWLER WHITE BoGGs P,A.
TAMPA ® FORT MYERS ¢ TALLAHASSEE ¢ JACKSONVILLE » FORT LAUDERDALE
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MUTUAL CONFIDENTIALITY AGREEMENT

THIS MUTUAL CONFIDENTIALITY AGREEMENT (this “Agreement”) by and
between Burton W. Wiand, as Receiver in the matter of Securities and Exchange Commission
v. Arthur Nadel, et al, with office at 501 E. Kennedy Blvd, Suite 1700, Tampa, Florida 33602

(“Receiver”), and ,a corporation
with office at (“Potential Buyer”) is
effective as of , 2009.

Background. To further discussions between Receiver and Potential Buyer relating to a
possible business transaction relating to the Venice Jet Center between the parties hereto (the
“Transaction”), each of Potential Buyer and Receiver may want to disclose certain information to
the other party (the “Receiving Party”) which such party (the “Disclosing Party”) regards as
confidential. Each party has agreed to treat all such information of the other party as

" confidential.

In consideration of the mutual promises, covenants and agreements stated below, and
intending to be legally bound, the parties agree as follows:

1. Confidential Information. As used herein the term “Confidential Information”
shall mean any and all confidential, proprietary, or trade secret information or material of a party,
whether or not marked as “Confidential,” including, without limitation, information resulting
from or directly or indirectly related to (i) the Transaction; (ii) proprietary software, program
flowcharts, file layouts, source code, diagnostic testing methodologies, validation information,
reagents, processes, techniques, technical “know-how,” inventions, and other information related
thereto, of such party; (iii) information regarding the business practices, plans, marketing and
sales plans, manufacturing, compliance, pricing information, forecasts, new product plans,
product development efforts or relationships of such party; and (iv) any other information,
products, technology, methodologies, samples, or material that such party designates as
Confidential Information. Confidential Information may be disclosed either orally, visually, or
in writing.

“Confidential Information” shall not include material or information which is: (a) already
in the public domain at the time of disclosure; (b) rightfully received from a third party without
any obligation of confidentiality; (c) generally made available to third parties by the Disclosing
Party without restriction on disclosure; or (d) demonstrated by the Receiving Party to be already
known to the Receiving Party or independently developed by the Receiving Party without any
reference to the Disclosing Party’s Confidential Information.

2. Obligations of Receiving Party. The Receiving Party shall not (i) use any
Confidential Information except as required for the performance of its duties directly related to
the Transaction, or (ii) disclose Confidential Information to any third party without the prior
written consent of the Disclosing Party. Notwithstanding the foregoing, the Receiving Party may
disclose to its agents, subsidiaries or parent companies, on a need to know basis, Confidential
Information disclosed to it by the Disclosing Party under this Agreement, provided that each
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such agent, subsidiary or parent shall first agree in writing to be bound by the terms and
conditions of this Agreement or is already bound, with respect to Confidential Information, by
confidentiality obligations at least as restrictive as those contained in this Agreement. The
Receiving Party shall maintain the Confidential Information with the same degree of care that the
Receiving Party uses to protect its own confidential and proprietary information of a like nature,
but in no event less than a reasonable degree of care.

3. Nondisclosure of Relationship or Possible Transaction. Each of the parties
agrees that, without the prior written consent of the other party, it will not disclose to any person
or entity the fact that Confidential Information has been made available hereunder, that
discussions or negotiations are taking place concerning a possible transaction involving the
parties, or otherwise disclose any of the terms, conditions, or other facts with respect hereto,
including but not limited to the status thereof.

4, No Representation. Although the parties have endeavored to include in the
Confidential Information which they believe to be relevant for the purpose of the evaluation of a
possible transaction between the parties, neither makes any representation or warranty as to the
accuracy or completeness of the Confidential Information.

5. Compliance with Law. This Agreement shall not be deemed to restrict the
Receiving Party from complying with a lawfully issued governmental order or decree or any
other legal requirement to produce or disclose Confidential Information. The Receiving Party
shall notify the Disclosing Party of any such request so that the Disclosing Party may seek an
appropriate protective order. The Receiving Party warrants that it shall cooperate fully with the
Disclosing Party in seeking any protective order.

6. Return of Confidential Information. Upon written request from the Disclosing
Party, the Receiving Party shall return to the Disclosing Party all Confidential Information and
cause all copies and summaries and synopses thereof to be returned or destroyed.

7. Period of Confidentiality. The terms and obligations arising from this
Agreement shall run for a period of ten (10) years from the date of this Agreement.

8. Title. The Receiving Party agrees that any and all Confidential Information is
and shall continue to be the sole and exclusive property of the Disclosing Party and that title and
the right to possess Confidential Information shall at all times remain with the Disclosing Party.
No right or interest of any kind in Confidential Information is transferred to the Receiving Party
under this Agreement and any such transfer shall be made only by separate and specific
agreement. Without limiting the generality of the foregoing, neither this Agreement nor any
disclosure of Confidential Information grants the Receiving Party any right or license under any
trademark, copyright, patent, or any other intellectual. property right owned or disclosed by the
Disclosing Party.

9. Equitable Relief. The Receiving Party acknowledges that money damages may
not be a sufficient remedy for breach of this Agreement and that the Disclosing Party shall also
be entitled to seek preliminary and permanent injunctive relief for any such breach without
having to prove actual damages or to post a bond and that the Disclosing Party shall also be
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entitled to an equitable accounting of all such earnings, profits and other benefits arising from
any such breach, which rights shall be cumulative and in addition to any other rights or remedies
to which the Disclosing Party may be entitled in law or equity. If the Disclosing Party enforces
the Receiving Party’s obligations hereunder, the Receiving Party shall reimburse the Disclosing
Party for all reasonable costs and expenses, including attomey’s fees, incurred by the Disclosing
Party in this regard.

10.  Governing Law. This Agreement shall be governed by and construed under the
laws of the State of Florida without reference to principles of conflicts or choice of laws. The
parties hereby submit to the exclusive jurisdiction of, and waive any venue or other objections
against, any United States Federal or Florida state court located in Hillsborough County, in any
litigation arising under or in connection with this Agreement

11.  Entire Agreement. This Agreement constitutes the entire agreement between the
parties with respect to the subject matter hereof and supersedes all prior or contemporancous
negotiations, understandings, offers, representations or agreements between the parties, whether
oral or written, relating to the subject matter hereof. No amendment or modification hereof shall
be binding unless in writing and duly executed by authorized representatives of both parties.

12.  Severability. The provisions of this Agreement shall be severable. Invalidity or
unenforceability of one provision shall not affect any other provision of this Agreement.

13.  No Benefit to Others. The provisions set forth in this Agreement are for the sole
benefit of the parties hereto and their successors and assigns, and they shall not be construed as
conferring any rights on any other persons.

14.  Enforcement. Each party shall have the right to enforce the provisions of this
Agreement in strict accordance with its terms. The failure of a party at any time to enforce its
rights hereunder strictly in accordance with the same shall not be construed as having created a
custom contrary to the specific provisions hereof or as having in any way modified or waived the
same.

15.  Notices. Any required notice shall be in writing and shall be deemed given only
if delivered personally or by telecopy (with transmission confirmed), registered or certified mail,
return receipt requested, or overnight delivery service. Any notice must be addressed to the
parties at their respective addresses listed above or the party’s last known address.

16.  Headings. The headings in this Agreement are for convenience only and do not
in any way limit or amplify the texms in this Agreement.

17.  Counterparts. The parties may execute this Agreement in one or more
counterpart copies, each of which shall be deemed an original. The parties agree that faxed
signature copies of this Agreement shall be legally binding.

[Signatures on next page]

loex
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The parties, each by a duly authorized representative, have executed this Agreement as of
the date first above-written.

RECEIVER POTENTIAL BUYER
By: By:

Name: Burton W. Wiand Name:

Title: Receiver in the matter of Securities Title:

and Exchange Commission V.
Arthur Nadel, et al.

locx
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Presented by:
Burton W. Wiand, Receiver in the Matter of SEC v. Nadel et al.
Introduction:

Pursuant to the Order Appointing Receiver, the Receiver has the duty and authority to: “administer and
manage the business affairs, funds, assets, choses in action and any other property of the Defendants and
Relief Defendants; marshal and safeguard all of the assets of the Defendants and Relief Defendants; and
take whatever actions are necessary for the protection of the investors.”

As the Court appointed Receiver, Mr. Wiand has the duty, responsibility, and the ultimate authority to
dispose of the subject properties referenced in this material.

The subject property is the Venice Jet Center located in Venice, Florida. The property offers a full array
of aviation services, including but not limited to, Jet A, AV-Gas full service, AV-Gas self service
terminal, flight school and hangar space. See more info at: www.venicejetcenter.com

It is the Receiver’s goal and desire to sell this property, and will entertain all reasonable offers or
proposals from qualified entities or individuals.

Pertinent information, including financial data:
Fuel Sales:  In excess of 500,000 gallons for calendar year 2008
Income: Rental income from festaurant, car rental, hanger and tie-down fentals
Expense: Varies, includes monthly rent of $9,580.59 to City of Venice; insurance

Liabilities:  Mortgage with Northern Trust (monthly payment based on 20 years S-L for 4 years
and balloon payment due 7/10/2012; Swap agreement with Northern Trust maturing on
7/10/2013

Lease: 25 year triple net lease from 6/1/06-5/31/31 with option to renew for an additional 5 yrs
by notice on or before 12/31/30); adjusted every 3-yrs based on CPI (upward
adjustment only)

Operations: A full fixed based operation that includes a flight school, fueling service, Jet A, AV-
Gas full service, AV-Gas self service terminal, hangar rentals, car rental, and café;
includes all associated FBO equipment (i.e. refuelers, tugs, lav carts, GPU, golf carts);
2.5 acres of vacant land; 5000 sg/ft building available located on 1 acre parcel with
ramp space for rent

Expansion

Plans: Proposed plan to construct 4 new 8,000 square-foot hangars

Aircraft: Possible inclusion of Baron, Cessna and Cherokee
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Photos of Venice Jet Center:
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Additional Information:

e—— .

26 bfficea ‘ '

e Two -5000" runways loc‘avf

s {onfarence room ‘ .

= YWeather/Flight Planning room

e 4 Bathrooms, shower, washer dryer

« 3 Very Large Lohby Arsas

e large Receplion Areu

» 2 Additional Lorge Private Offices .

» AvGas & Jet A Fuel Discount for lesses

faniact: foger dernigan @ 941-1«]15—394&»? wj@uenicejgteenier.coim
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www.fowlerwhite.com

From: Rebecca.Henry@faa.gov [mailto:Rebecca.Henry@faa.gov]

Sent: Monday, May 18, 2009 2:08 PM

To: Wiand, Burton

Cc: william.garrison@faa.gov

Subject: Venice Jet Center--Procedure for filing a Part 16 Formal Complaint

Mr. Wiand,

This e-mail responds to your recent correspondence regarding the filing of a formal Part 16 complaint. As you know, we
were unsuccessful in assisting Venice Jet Center with an informal Part 13 resolution to their complaint regarding airport
access. You are free to file a Formal Part 16 Complaint, which will be handled by the Federal Aviation Administration’s
Washington Headquarters. The process for filing a formal complaint may be reviewed at:

http://www faa.gov/airports _airtraffic/airports/airport obligations/com plaints/

| trust this information is helpful.

Rebecca Henry
Orlando Airports District Office

Disclaimer under IRS Circular 230: Unless expressly stated othier
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