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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.
ARTHUR NADEL,
SCOOP CAPITAL, LLC,
SCOOP MANAGEMENT, INC.,

Defendants,

SCOOP REAL ESTATE, L.P,,

VALHALLA INVESTMENT PARTNERS, L.P.,

VALHALLA MANAGEMENT, INC,,
VICTORY IRA FUND, LTD,
VICTORY FUND, LTD,

VIKING IRA FUND, LLC,

VIKING FUND, LLC, AND

VIKING MANAGEMENT, LLC.

Relief Defendants.

CASENO.; 8:09-cv-0087-T-26TBM

RECEIVER’S UNOPPOSED VERIFIED MOTION TO APPROVE
THE SALE OF REAL PROPERTY LOCATED AT
2433 WEST MAIN STREET, TUPELOQ, LEE COUNTY, MISSISSIPPI 38801

Pursuant to 28 U.S.C. § 754, Fed. R. Civ. P, 66, and Rule 3.01 of the Local Rules

of the Middle District of Florida, Burton W, Wiand, as Receiver (the “Receiver”),

respectfully moves the Court for entry of an order in substantially the form attached as
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Exhibit 1, approving the sale of Receivership property located at 2433 West Main Street,

Tupelo, Lee County, Mississippi 38801,

BACKGROUND

On January 21, 2009, the Securities and Exchange Commission (“Commission”)
initiated this action to prevent the defendants from further defrauding investors of hedge
funds operated by them. That same day, the Court entered an order appointing Burton W,
Wiaﬁd as Receiver for Defendants Scoop Capital, LLC (“Scoop Capital”) and Scoop
Maﬂagement, Inc, (“Scoop Management”) and Relief Defendants Scoop Real Estate, L.P.;
Valhalla Investment Partners, L.P.; Valhalla Management, Inc.; Victory Fund, Ltd.; Victory
IRA Fund, Ltd.; Viking IRA Fund, LLC; Viking Fund, LLC; and Viking Management, LL.C
(the “Order Appointing Receiver”). (See generally Order Appointing Receiver (Doc. 8).)

The Court subsequently granted several motions to expand the scope of the
Receivership to include other entities owned or controlled by Arthur Nadel (“Nadel”), (See
generally Docs. 17, 44, 68, 81, 153, 172, 454.) All of the entities and the trust in receivetship
are hereinafter collectively referred to as the “Receivership Entities,”

Pursuant to the Order Appointing Receivet, the Receiver has the duty and authority
to: “administer and manage the business affairs, funds, assets, choses in action and any other
property of the Defendants and Relief Defendants; marshal and safeguard all of the assets of
the Defendants and Relief Defendants; and take whatever actions are necessary for the
protection of the investors,” (Order Appointing Receiver at 1-2.) In particular, the Receiver

was directed to;
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[t]ake immediate possession of all property, assets and estates of every kind of
the [Receivership Entities], whatsoever and wheresoever located belonging to
or in the possession of the [Receivership Entities], including but not limited to
all offices maintained by the [Receivership Entities], rights of action, books,
papers, data processing records, evidences of debt, bank accounts, savings
accounts, certificates of deposit, stocks, bonds, debentures and other
securities, mortgages, furniture, fixtures, office supplies and equipment, and
all real propetty of the [Receivership Entities] wherever situated, and to
administer such assets as is required in order to comply with the directions
contained in this Order, and to hold all other assets pending further order of
this Court , . .,

(Id. at 2.) In accordance with that Order, the Receiver took possession of real property
located at 2433 West Main Street, Tupelo, Lee County, Mississippi 38801 (the “Property”).

THE PROPERTY

The Property was purchased by Receivership Entity Scoop Real Estate, L.P. on
February 3, 2005 for $941,000.00 with proceeds from Nadel’s Ponzi scheme. The Property
consists of approximately .65 acres and includes a building currently occupied and leased by a
Starbucks coffee store, a business owned by Starbucks Corporation, The building contains
approximately 1,650 square feet of floor area and there is also a parking lot on the Property.
The Propetty is not subject to any liens or encumbrances,

The Lee County Mississippi Tax Collector’s office assessed the Property at a value of
$360,070.00 in 2009. The Receiver also obtained informal opinions as to the fair market
value of the Property from vatious potential brokers., These brokers estimated the fair market
value of the Property to be between $550,000.00 and $700,000,00.

RECEIVER’S MARKETING EFFORTS

The Receiver initially marketed the Property to potential purchasers through his

website, www.nadelreceivership.com, in a specific “Assets for Sale” section, but there was
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little interest in the Property, Then, in September 2009, the Receiver engaged the services of
John A, Skicewicz of Coldwell Banker Commercial NRT and the property was listed for
$925,000.00. After several months the price was reduced to $800,000.00 in an effort to
generate more interest, In July 2010 the Receiver was offered $675,000,00 and eventually
entered into a contract with the prospective purchaser for $750,000.00, However, for various
reasons the prospective purchaser was unable to finalize the transaction.

The list price was again reduced in November 2010 to $725,000.00. The Receiver
was presented with three offers between $700,000.00 and $720,000.00 invNovcmber 2010, A
prospective buyer that offered $720,000.00 withdrew the offer because he did not like the
location of the Property. A prospective buyer that offered $700,000.00 was unable to obtain
financing, Then, on Novembet 30, 2010, the Receiver was presented with an all-cash offer
from David A. Topper (“Purchaser”)! for $710,000.00. On January 12, 2011, Purchaser and
the Receiver entered into an Agreement for> Sale and Purchase of Real Property (the
“Agreement”) for the purchase price of $715,000.00, contingent on this Court’s approval, See
Exhibit 2. The Receiver believes that the offer by Purchaser fairly represents the current
value of the Property, Furthermore, Purchaser is in position to complete the sale and
purchase of the Property contingent upon this Court’s approval. As part of the Agteement,
Purchaser has deposited $25,000,00 of earnest money into an escrow account, which amount
is to be credited towards the purchase price at closing should the Court approve the sale.

Purchaser has agreed to pay the balance of the purchase price in full at closing, which is

! Following the execution of the Agreement for Sale and Purchase of Real Propetty, the
Receiver was informed that David A, Topper would be assigning his right to purchase under
the contract of sale to Elvis Realty LLC. Accordingly, “Purchaser” as used herein includes
Elvis Realty LLC.
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scheduled to take place on or before February 28, 2011, contingent upon this Court’s
approval.

The Receivership Estate will net approximately $650,000.00 in connection with the
sale of the Property, after the payment of commissions and other expenses associated with
the sale of the Property. The Receiver believes that the Agreement with Purchaser is in the
best interests of the Receivership, and accordingly, the Receiver respectfully requests that
this Court enter an order in substantially the form attached as Exhibit 1, approving the sale of
the Property located at 2433 West Main Street, Tupelo, Lee County, Mississippi 38801,

MEMORANDUM OF LAW

The Court’s power to supervise an equity receivership and to determine the
appropriate actions to be taken in the administration of the receivership is extremely broad.
SEC v. Elliott, 953 F.2d 1560, 1566 (11th Cir, 1992); SEC v. Hardy, 803 F.2d 1034, 1038
(9th Cir, 1986). The Court’s wide discretion derives from the inherent powers of an equity
coutt to fashion relief. Elliott, 953 F.2d at 1566; SEC v. Safety Finance Service, Inc., 674
F.2d 368, 372 (5th Cir, 1982), The relief sought by the Receiver falls squarely within those
powers, Furthermore, the relief sought is in furtherance of the duties and authorities
bestowed upon the Receiver by the Order  Appointing  Receiver.

WHEREFORE, the Receiver moves the Court for entry of an order in substantially
the form of the proposed Order attached as Exhibit 1 approving the sale of the Property to
Purchaser in accordance with the terms set forth in the Agtreement attached hersto as Exhibit
2 and authorizing the Receiver to transfer title to the Property to the Purchaser via Receiver’s

Deed free and clear of all liens and encumbrances,



Case 8:09-cv-00087-RAL-TBM Document 599 Filed 02/18/11 Page 6 of 6

CERTIFICATE UNDER LOCAL RULE 3.01(g)

Undersigned counsel has conferred with counsel for the SEC and is authorized to
represent to the Court that this motion is unopposed.

VERIFICATION OF RECEIVER

I, Burton W, Wiand, Court-Appointed Receiver in the above-styled matter hereby

certify that the information contained in this Motion istrue and cotrect to the best of my

knowledge and belief,

Burton W, Wiand, Court-AppointedRE%
CERTIFICATE OF SIERVICE

I HEREBY CERTIFY that on February 18, 2011, I electronically filed the foregoing
with the Clerk of the Court by using the CM/ECF system. I further certify that I mailed the
foregoing document and the notice of electronic filing by first-class mail to the following
non-CMV/ECF participants,

Arthur Nadel, Register No. 50690-018
FCI BUTNER LOW

Federal Cotrectional Institution

P.O. Box 999

Butner, NC 27509

s/Gianluca Morello

Gianluca Morello, FBN 034997
gmorello@wiandlaw.com
WIAND GUERRA KING P.LL
3000 Bayport Drive

Suite 600 '

Tampa, FL 33607

Tel: 813-347-5100

Fax: 813-347-5199

Attorney for the Receiver, Burton W. Wiand
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
\'2

ARTHUR NADEL,

SCOOP CAPITAL, LLC,
SCOOP MANAGEMENT, INC,, :
CASE NO.: 8:09-cv-0087-T-26 TBM

Defendants,

SCOOP REAL ESTATE, L.P,,

VALHALLA INVESTMENT PARTNERS, L.P.,
VALHALLA MANAGEMENT, INC,,
VICTORY FUND, LTD,

VIKING IRA FUND, LLC,

VIKING FUND, LLC, AND

VIKING MANAGEMENT, LLC.

Relief Defendants. /

ORDER
Before the Court is the Receiver’s Unopposed Verified Motion to Approve the Sale
of Real Property Located at 2433 West Main Street, Tupelo, Lee County, Mississippi 38801
(the “Motion”) (Dkt, ). Upon due consideration of the Receiver’s powers as set forth in
the Order Appointing Receiver (Dkt. 8), the Orders Reappointing Receiver (Dkts, 140, 316

and 493), and applicable law, it is ORDERED AND ADJUDGED that the Receiver’s

EXHIBIT 1
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Unopposed Verified Motion to Approve the Sale of Real Property Located at 2433 West
Main Street, Tupelo, Lee County, Mississippi 38801 (Dkt. ) is GRANTED.

The Receiver is hereby authorized to transfer to Elvis Realty LLC by way of
Receiver’s Deed free and clear of all claims, liens, and encumbrances, pursuant to the
Agreement for Sale and Purchase of Real Property title to real property located at 2433 West
Main Street, Tupelo, Lee County, Mississippi 38801, which bears the following legal
description:

Commencing at the Southwest Corner of the Southeast Quarter of Section 35,
Township 9 South, Range 5 East, Lee County, Mississippi. Thence North
1575.56 feet; thence East 521,59 feet to an iron pin; thence North 00 degrees
43 minutes 16 seconds West 198.26 feet to the Point of Beginning. Thence
North 00 degrees 17 minutes 10 seconds West 186.23 feet to the new right of
way of West Main Street, said point being 40 feet from centerline; thence
South 84 degrees 52 minutes 01 seconds West along said South line 136.34
feet to a chisel mark; thence South 00 degrees 13 minutes 26 seconds East
174.00 feet to an iron pin; thence East 136,34 feet to the Point of Beginning,
and containing 0,563 acres, Lying and being in the Southeast Quatter of
Section 35, Township 9 South, Range 5 East, City of Tupelo, Lee County,
Mississippi.

TOGETHER WITH a non-exclusive perpetual easement for ingress and
egress across the following described real property, lying and being in the
City of Tupelo, Lee County, Mississippi, to wit:

Commencing at the Southwest Corner of the Southeast Quarter of Section 35,
Township 9 South, Range 5 East, City of Tupelo, Lee County, Mississippi,
and run thence North 1575.56 feet; thence East 521.59 feet to an iron pin;
thence North 00 degtees 47 minutes 54 seconds West 168.34 feet to the
POINT OF BEGINNING; thence South 75 degrees 00 minutes West 58.96
feet; thence around the arc of a curve to the left, with a radius of 38.60 feet, a
tangent of 29,62 feet, for an arc length of 50.53 feet; thence South 48.04 feet;
thence South 89 degrees 51 minutes 42 seconds West 363.55 feet to the East
right of way of South Thomas Street; thence North 00 degrees 08 minutes 18
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seconds West along said East line 30,00 feet; thence North 89 degrees 51
minutes 42 seconds East 338.62 feet; thence North 100.56 feet to the South
line of the Starbucks lot; thence East along said South line 25.00 feet; thence
South 31,92 feet; thence North 63 degrees 48 minutes 59 seconds East 24,67
feet; thence North 75 degrees 00 minutes East 65.52 feet; thence South 00
degrees 17 minutes 10 seconds FEast 25.85 feet to the POINT OF
BEGINNING, Lying and being in the Southeast Quarter of Section 35,
Township 9 South, Range 5 East, City of Tupelo, Lee County, Mississippi.

DONE and ORDERED in chambers in Tampa, Florida this day of February,
2011,

RICHARD A. LAZZARA
UNITED STATES DISTRICT JUDGE

COPIES FURNISHED TO:;
Counsel of Record
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AGREEMENT FOR SALE AND PURCHASE OF REAL PROPERTY

HIS-AGREEMENT TOR-SALE AND—PURGIIA'§E*OF~REAITPR6PER-T—Y*(thia
“Agreement”) s made effective as of this /} 14 day of Janvary 2011, by and between Buxfon W,
Wiand, as Recelvor for Scoop Ronl Estate, LP, a Delaware Limited Partnership, (“Seller”) and
David A, Topper, or nssigns (“Buyer™),

WITNESSETH!

WHEREAS, Seller deslres to sell and Buyer desires to purchase certaln real propérty
consisting of approximately .65 acres, mote or less, located in Section 35, Township 9 South, Range
5 Bast in Tupelo, Les County, Mississippl and ag further deseribed on Ixhibit A attached hereto
and incorpotated by reforence, which such real property Includes and encompasses 4 bullding
contalnlng approximately 1,650 square feet of floor area (the “Building”) currently ocoupled by and
utilized as a Starbucks coffes stote owned by Starbuoks Corporation, a Washington corporation,
(“Starbucks”), together with all bulldings, parking lots, sldewalks, landscaping and other
improvements located theteon, Including, without mitation, all of Seller's interost n all mechanical
systems, fixtures and equipment; eleofrioal systems, fixtures and equipment; heating fixtures,
systems and cquipment; and plumbing fixtures, systems and equipment (the “Improvements”), and
(2) all of Seller’s tight, title and Interest in and to all 1ights, benefits, privileges, easements,
tenements, herditaments, rights-of-way and othet appurtenances thereon ot 1n any way appettaining
thereto, and all Informatlon which s related to such real propetty, ineluding any cutrent leases,
agreements with tenants, architectutal or engineering plans, service and maintenance contracts,
watrantles of other documents ot tangible information, any tangible or Intangible petsonal propetty
owned or herelnafier owned by Seller and sltuated on the property and all permits, cettificates of

occupancy, approvals or other governmental authorizatlons with regard to the operation of the real

EXHIBIT 2
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property (hereinafter collectively referred to as the “Real Property”), subject only to the Permilted

Exceptions (hereinafter defined),

NOW, THEREFORE, in consideration of the mutual promises hereln contained and other
good and valuable consideration, the partles hereto agree as follows:

1, The Buyer agtees to buy and Seller agrees to sell the Real Property upon the terms,
provisions and conditions hereln contalned,

2, The price for the purchase and sale of the Real Propetty s Seven Hundred Fifieen
Thousand Dollars and No/100 ($715,000,00) (the “Purchase Price),

3, Upon execution of thls Agreement by both patties heroto, the Buyer will deposit
wlith Michael D, Fertls, Bsq, Mitchell, McNutt & Sams, PA,, the sum of 'I;we11ty Five Thousand
and 10/100 Dollars ($25,000) in readily available funds as an earnest money deposit (“Eathest
Money Deposit”), The Barnest Money Depostt shall be applied at Closing to the Purchase Price to
be paid to Seller by Buyer at Closing for the Real Property. If merchantable title i delivered or
made available to the Real Property at Closing and all of the Contlngenoles (as defined below)
ate satlsfied and Buyer shall fall to pay Seller for the Real Property as speeified horoln, Seller
shall have the rlght to elect to deolare this Agreement oancelled,'and upon such electlon, the
Earnest Money Deposit shall be retained by Seller as liquidated damages,

Simultancously with the execution of this Agtoement by the partles, Seller shall make
available to Buyer all surveys, environmental Inspection reports, leases, reports related to current
lease agreements concetning the Real Property, including, but not Hmited to operating expense
reports related to any such lease which Is telated to the Real Property, soll tosts, construotion plans

and speolfications or other documents or tangible information i the possession of Seller that are
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relevant to the Real Property, (Sellet is a Court-appolnted Recolver and has limited information)

4, The place of Closing of the transactlon contemplated hereby is to be held at the

offices of Michael D, Ferrls, Esq., Mitchell, MeNuit & Sams, P.A., 105 South Front Street,
Tupelo, MS 38804 and shall be recotded in Lee County Mississippl (the “Closing”) and shall be on
a date (the "Closing Date") to be mutually agreed upon by Seller and Buyet and in no event later
than fifteen (15) days after the end of the Due Diligence Perlod (provided, however, that Seller and
Buyer shall have the right to adjoun the Closing from time to thme for an additional ten (10) days
wpon prlor wrltten notice to the othet patty), The “Due Diligence Perlod” shall mean the perlod
beglnning wpon the exeoutlon of this Agreement by both the Seller and the Buyer and éndlng on
the close of business on the thirtieth day (30") day thereafter, Closing shall be conducted via
electronio transmission, facsimile and overnight delivery service,

3 Seller, shall obtain, within five (5) days after the excoution of this Agreement, a
commiiment to lssue ("Commitment") from Chicago Title Underwriting Company, an American
Land Title Association ("ALTA") standard form owner's matketability policy (ALTA Form B
1992), without exceptions ofher than “Petmitted Excoptions” (as herelnafter defined), During the
Due Difigence Period, Buyer can conduet such examination and analysis as it fools appropriate, At
thie conolusion of the Due Diligencee Petlod Buyer should notlfy Seller in wilting delivered dutlng
business hours by any reasonably verifiable means should Seller for any reason ot for no reasot,
destre not to proceed with this purchase, Absent such notificatlon, except ag otherwlse get forth
herein 'no further contingencles to this contract shall exist absent the lssuance of & cowrt order and
this contract shall proceed to closing and all deposits shall be the property of the Seller (absent a

dofault by Seller hereunder, the non-fulfillment, for any reason, of any of the conditions set forth
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below, the lack of marketable title, ot casually to the Real Property befote closing),

(A)  Buyer's obligation to purchase the Real Property Is contingent and

condltional on {he Buyer’s ability to enter into an Assignment of Commercial Lease with the Seller
to completely assign all of the Sellet’s rights, title and Interest In and to that certain Commerclal
Lease dated April 19, 2004 between Seller and Starbucks (the “Lease™),

(B) Buyer’s obligation to putchase the Real Property Is contlngent and
conditional on the Buyer’s receipt,-at or before Closing, of an Estoppel Certificate in the form
attached hereto as Txhibit B (the “Bstoppel™).

(C) Buyor's obligation to purchase the Real Property is contingent and

condlttonal on the Seller's Delivery of a Recetver’s Deed In the form attached heteto as Exhibit G

(the “Deed"”) and issued pursvant to Ordor of the United States Distrlot Court for the Middle Distriot
of Flotlda conveylng the Real Propetly free and olear of any and all claims, fiens and encumbrances
other than the Permiited Exceptions (the “Order™),

(D)  Buyer's obligatlon to purchase the Real Proporly is contingent and
conditlonal on the entry of satisfactory court orders from the United States Distrlot Court for the
Middle Distrdot of Florida which are necessary for the Seller to convey title to the Real Property free
and clear of all olaims, liens and encumbtances other than the Permitted Exceptlons,

The matters set forth In subsections (A) through (D) above shall be referred to hereln as the
“Contingencles.”
6, Deliverables,
a, Seller shall deliver at the Closing:

t)) the executed Deed and Order;
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(i)  the exeouted Assignment of Commercial Lease;

(i)  an executed Bill of Sale, In form reasonably satisfactory to Buyer,

transferring any and all personal propetty Included in the Real Propetty;
(Iv)  the Bstoppel, executed by Starbuoks;
| (v)  all doouments requived by the title company necessary for 1t to
issue ‘its title insurance policy to Buyer;
b, Buyer shall deliver at the Closing
@ fthe balanée of the Purchase Price;
() an excouted counterpart of the Assignment of Commerclal Lease;
and
(i)  all othet documents as may be roasonably requited to be exeouted
and dellvered to complete this transactlon as contemplated hereunder,

7. All outrent renl estate taxes, assessmeonts, rental and Qpen'ating expenses, Including
utilities, if any (not otherwise paid by Starbuoks diteotly), shall be prorated as of the date of Closing,
based upon an actual 365 day year, as is customaty, Buyer shall recolve a credit at the Closing for
all propald rentals (protated through the date of Closing for the month in which Closlng ocours),
Seller will pay any and all rollback taxes or speclal assessmonts applicable to the Real Property
which are due and payable on the date of Closing,

8, All notlees required or petmitted hereundor, shall be in wilting and shall be served
on the pattles at the following address:

If to Buye:: David A, Topper
Fast Food Systems, Inc,

4240 Bell Blvd,, Suite 200
Bayside, NY 11361 °
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With a copy toi Fiseman Levine Lehthaupt & Kakoylannis, PC
805 Third Avenye, 10" Floor

New York; New-York 10017
Attentlon: Edward Duffy
Fax: 212-355-4608

Ifto Seller: Burton W, Wiand, as Receiver for Scoop Real Estate, LP
3000 Bayport Drlve, Suite 600
Tampa, Florlda 33607
Attention: Jeffioy C, Rizzo
Fax: 813,347.5173

Notices shall be elther (1) personally delivered to the addresses set forth above, in which case they
shall be deemed dellvered on the date of delivery to said address, () sent by reglstered or cextifled
mall, return recelpt roquested, in which case they shall be desmed delivered three (3) buslness days
after deposit In the U.S, madl, (1i1) sont by overnight courder in which case delivery shall be deemed
as shown on the courier's tecords; or (Iv) sent via confirmed faoslmile,

9, Time ls of the essence of this Apreement, If both parties do not exeoute this
Agreement within five (5) business days following the execution and deltvery of this Agreement by
one patty to the other party, then this Agresmont shall become null and void unless this provision Is
expressly walved in writing by both parties,

10, This Agreement shall be govorned by and enforced in acoordance with the laws of
the State of Mississippl, Any provision of this Agreement which is unenforeeable ot invalld or the
inclusion of whiohﬁWould affect the valldity, legallty, or enforcement of thls Agreement shall be of
no effect, but all the remaining provisions of this Agreemont shall remaln in full fotce and effect,

11, The partles acknowledge that Coldwell Banker Commercial, NRT (“Broket®) Is the
sole broker In this transaction, Seller shall pay a real estate salos commission to Broker at Closing

in an amount equal to slx percent (6%) of the Purchase Prico referenced in Sectlon 2 hereofl Except

for the comimlission payable to Broket, Seller and Buyer each represont and warrant o the ofher

party that no other real estate broker of agent has been engaged or retalned by such paty in
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connection with this transactlon, BExcept for the commission payable to the Broket, Seller and

to be due brokers agserting entitlement to commission by virtue of thelv representation of the
indemnifylng party, The provisions of this patagtaph shall survive the Closing of this fransactlon,
In no event shall the total real estate sales commission exceed 6% of the Purchase Price or Forty

- “Pwo Thousand Nine Hundred and n0/100 Dollars ($42,900),

12, This Agreement contains the entlte agtesment of the partles regarding the subjeot
matter hereof and no representations, warranties or agréemeuts have been made by elther of the
parties except as set forth ln this Agreement. No modification, walver or amendment of the
provisions of thls Agreement shall be effective unless made in wiltlng and slgned by the pEI\l'tiGS
hereto,

13, This Agreement shall fimwe to the benefit of and shail be binding upon the parties
hereto and fhelr respective suceessors and assigns, The Buyer shall have the vight to assign its vights
under this Agtesment to a limited liability company, corporation, Hmlted pattnership or general
partnership controlled by the Buyev ot affillated with the Buyei or undet common control as to the
members of the Buyer, '

14,  Notwithstanding any othet pi@\*islon of this Agreement to the contrary, Buyer
may elect to terminate thls Agreement for any reason whatsoover In its sole discretion prior to
thé last day of the Due Diligence Perlod, If Buyer dellvers waltten notice to Seller on or prior to
thc' last day of the Due Diligence Perlod that it Is eleoting to terminate this Agreemont, the
Barnest Money Depostt will be returned fo the Buyet and the pattles will thereatter be relensed

from further performance hereunder,
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15, Seller shall make avallable to Buyer (clther via e-mail or hard copy), to the extent

such documents are within Seller’s possesslon or control those documents listed on Exhiblt D

attached hereto within three (3) days of the full executlon of this Agreement,

16,  Seller hereby authorizes Buyer and its agents, at Buyer's expense, to enter upon
the Real Property, at any reasonable time during the Due Difigence Petiod, or thereafter, as
Buyer deeins necessaty, for the purpose of inspecting the Real Propoity (ineluding non-invasive
testing of the Real Property such as & Phase T environmental site assessment), taking reasonable
cate hot to interfers with business belng condueted on the Real Property, Buyet shall vepaly any
damage to the Real Property or improvements caused by such lngpections, Buyer agrees to
defend and hold Seller harmlegs from all claims (Including reasonable attorneys' foes) which may
be assetted as g vesult of any such entry by Buyer ot its agents. Buyer shall coordinate such
activitles with Seller, so that Seller may glve notice to Starbuocks of such activities,

17, At the Closlng, Seller shall convey to Buyer via Recelver's Deed in the form
attached heveto as Exhibit € (the “Deed") and issued putsuant to Order of the United States Disiret
Coutt for the Middle Distrlot of Floglda conveying the Real Property fiee and clear of any and all
clalins, lens and encumbrances, feo simple, marketable tltle to the Real Propetty, insurable by a title
company licensed to do buslneés in the State of Misslssippl putsuant to an ALTA 2006 Owner's
Policy of Title Insurance (the “Title Policy”) In the amount of the Purchase Price, at regular rates
and without additional premium, subjeot only to (1) ourrent taxey not yet delingquent and (1) all
easements, restilotions and conditions of record approved by Buyer In accordance with Section 18b
Lelow (collectively, the “Permitted Exceptions”).

18, Seller states that (1) there ate no patties in possession of the Real Property except
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Seller and Starbucks, and Sellet has not entered Into any other outstanding agreements of sale,

leases, optlons or other rights of thivd pasties to acquire an interest in the Real Property; (1) there are

no disputes or disagreements between the Seller and Starbucks, and the lease is in full force and
effeot and thers Is not a breach or default of any term of the Lease; (lil) Seller is the duly appointed
recetver of the Real Property, Thiy Agreement has been duly authorized, executed and delivered by
Seller and all documents exeouted by Seller which ate to bo delivered to Buyer al Closing will be
() duly anthotlzed, executed and dellvered by the Seller, (b) the legal, valid and bindlng obligation
of Seller, and (o) sufficlent to convey fee simple, matketablo title; (iv) the execution and delivery
by Seller of this Agreement and the performance by Seller of its obligations hereunder will not (a)
violate or constitute an event of default under the terms or provisions of any agreement, document
or other tnstrument to which Seller is a patty or by which it or the Real Property Is bound, (b)
violate any provision of any legal tequitement to which Seller or the Real Propetty is subjeet and (¢)
violate any judgment, otder, wrlt, injunctlon or decree of any coutt applicable to Soller or the Real
Propetty; (v) no consent, authotizatlon, leense, permit, rogistration or approval of, o exemption
or other action by, any governmental or publle body, commission or anthority, other than the Order,
is required in connection with the exceutlon, dellvery and performance by Seller of this Agreement,
19, Tn the event of a defavlt by Buyer hereundet, and such default i not cured within
five (5) Business Days aftor wrltten notleo from Selles, Seller may, as its sole and exolusive remedy,
tetain the Barnest Money Deposit, including interest, as liquidated damages but not as a penalty.
Buyer and Soller agree that It would be impracticable or difficult o establish damages if Buyer
should default and that the amount of the Deposit is a reasonable, negotiated and Hquidated

estimation theveof,
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20, In the event Seller shall be in continuing default hereunder after the expiration of the

applicable cure petlod, Buyer shall be entitled to terminate this Agreement and, within three (3)

business days, recelve from the Escrow Agent upon wultten notlce to It all monies held as

Earnest Money Deposit,

21, Buyer and Seller heroby (i) agree that all disputes and matters whatsoever atising
under, In connection wlith, or incident to this Agreement shall be exolustvely litigated as a
summary proceeding in SECURITIES AND EXCHANGE COMMISSION |4 ARTH UR
NADEL, ET AL, CASE NO: 8:09-CV-87-T-26TBMIN AND BEFORE THE, UNITED
STATES DISTRICT COURT, MIDDLE DISTRICT OF FLORIDA, TAMPA DIVISION,
in Hillsborough County tn the State of Florlda, to the excluslon of the courts of any other state ot
country, and (if) ftrevocably submits to the exclusive jutisdiction of the UNITED STATES
DISTRICT COURT, MIDDLE DISTRICT OF TLORIDA, TAMPA DIVISION, in
Hillsborough County in the State of Florida, In any actlon or proceeding atlsing out of or relating
to this Agreement, and hereby frrevocably ﬂ\'aives any objection to the laylng of venue of any
such action or proceeding in any such court and any olaim that any such action or proceeding has
been brought In an Inconvenient forum, A final judgment In any such action ot proceeding shall
be conclustve and may be enforeed ih any other jurlsdiotion by suit on the Judgment or In any
other manner provided by law,

29 Trom and after the exeoution of thls Agreement to and including the Closing Date!

a, Seller shall not consent or approve aiy mattet under the Lease as to which
Seller ha‘s the rlght to consent or approve, withont Buyer's prior wrltten consent in each Instancs,

which shall not be unreasonably withheld or conditloned,

10
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b, Seller shall promptly provide to Buyer copies of all notlees of default to and

from Starbucks and from Seller's lender as well as coples of any summons, complaint, temporaty

restralning order, order to show cause ot other documents evidencing the commencement ot
continvation of any legal actlon agalnst Seller or affecting the Real Property,
' (8 Seller shall give Buyet prompt notice (within three (3) Business Days aftor
{ts rocelpt of notice of same) of (1) any rezoning of the Real Property, (i) actual or threatened taking
or conclemnation of all or any porlion of the Real Properly, (Hi) any actual or threatened
enforcement action by any governmental agoncy ot authorlty relating to the use, conditlon or
environmental quality of the Real Property, or (Iv) the commencement of any action by any party
seoking velief which would result in the Imposltion of a len on the Real Propetty, inctuding, without
limitation, an action to foreclose any mortgage on the Real Property,
¢ Seller shall not (1) further mortgage, convey, or encumber the Real Property;
(1) exeoute any easements, covenants, conditions, restiletlons, or vights-of-way with respect to the
Real Property, (i) enter into any recorded or unrecorded contracts with respect to the Real Propetty
which are not by thelr terms texminable prior to Closing and not otherwlse Inconsistent with this
Agreement, (Iv) seek any zoning changes or other governmental approvals with respect to the Real
Property, or (v) do, ot to permit of s&tffe£‘ to be done, anything which would adversely affect the
condition of fitle to the Real Properly from and after the date of this Agreomont through the
completion of Closing, ‘
| e Seller shall not (f) enter Into any leases, or (if) allow occupanoy or use of auny
portlon of the Real Property under any license or other agreemont, without the prior written consent

of Buyer.

11
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f, Seller shall not soliclt, seek, negotiate, ot tespond to any offer to purchase,

ground lease, lease or sell and leaseback, all or auy portion of the Real Property for the perlod

commencing on the execution of this Agreement by all parties and continuing through the Closing
Date, unless the Closing is delayed ot fails to ocour as a result of any breach of this Agreoment by
Buyer, ‘

23, Buyer shall be entltled to assign its rlghts In, to and under this Agreement to an
Affillato of Buyer without the prior wiitten consent of Sellet, “Affillate” shall mean any entity in
which Buyer is a member and manager or managing member (If a limdted lability company),
stoclchoidet' and executive officer (if a corporation), or holds a similar position in an entlty serving
as goneral partner (If a limited partnership), No assignment shall be effective or binding on Seller
untll notice thereof has been delivered to Seller and assignee executes an agreement in which
asslgnes assumes all of Buyer's tights, dutles and obligatlons under this Agreemont, Upon such
assignment, the assignor shall be relleved of any and all obligations under this Agresment, provided
however that the obligations of Buyer with respeot to the Barnest Money Deposit shall vemaln in
force and upon a default by elther Buyer ot lts assignee, the Barnest Money Deposit shall be payable

to Seller as set forth hereln,

24,  Any number of countetparts of this Agresment may be exeouted and each such

excouted covnterpatt shall be deemed to be an otlginal,

{Signaturos to appear on the following pages.}

12
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IN WITNESS WHEREOI"", the partles have exeouted this Agroemont for the Salo and
Purchase of Real Propetty on the date fltst above wrltten,
SELLER:

BURTON W, WIAND, as receiver for Scaop Renl
Lstato, LBya Delawar: "Pavtnegship

By: Burton W, Wiand

BUYIR:

Y T

David A, Topper '/

ESCR(WT:
By: »VI’D%‘%W

st Iphts §Sons Fi8:

13
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Exhibit A

Description of the Real Property in Tupelo, Lee County, Mississippi

Commencing at the Southwest Corner of the Southeast Quarter of Section 35,
Township 9 South, Range 5 East, Lee County, Mississippi, Thence North
1575.56 feet; thence East 521,59 feet to an iron pin; thence North 00 degrees 43
minutes 16 seconds West 198.26 feet to the Point of Beginning, Thence North 00
degrees 17 minutes 10 seconds West 186.23 feet to the new right of way of West
Main Street, said point being 40 feet from centerline; thence South 84 degrees 52
minutes 01 seconds West along said South line 136,34 feet to a chisel mark;
thence South 00 degrees 13 minutes 26 seconds East 174.00 feet to an iron pin;
thence Bast 136.34 feet to the Point of Beginning, and containing 0.563 acres.
Lying and being in the Southeast Quarter of Section 35, Township 9 South, Range
5 East, City of Tupelo, Lee County, Mississippi.

TOGETHER WITH a non-exclusive perpetual easement for ingress and egress
across the following described real property, lying and being in the City of
Tupelo, Lee County, Mississippi, to wit:

Commencing at the Southwest Corner of the Southeast Quarter of Section 35,
Township 9 South, Range 5 East, City of Tupelo, Lee County, Mississippi, and
run thence North 1575.56 feet; thence East 521,59 feet to an iron pin; thence
North 00 degrees 47 minutes 54 seconds West 168,34 feet to the POINT OF
BEGINNING; thence South 75 degrees 00 minutes West 58.96 feet; thence
around the arc of a curve to the left, with a radius of 38.60 feet, a tangent of 29.62
feet, for an arc length of 50.53 feet; thence South 48.04 feet; thence South 89
degrees 51 minutes 42 seconds West 363.55 feet to the East right of way of South
Thomas Street; thence North 00 degrees 08 minutes 18 seconds West along said
East line 30.00 feet; thence North 89 degrees 51 minutes 42 seconds East 338.62
feet; thence North 100.56 feet to the South line of the Starbucks lot; thence East
along said South line 25.00 feet; thence South 31,92 feet; thence North 63 degrees
48 minutes 59 seconds East 24.67 feet; thence North 75 degrees 00 minutes East
65.52 feet; thence South 00 degrees 17 minutes 10 seconds East 25.85 feet to the
POINT OF BEGINNING. Lying and being in the Southeast Quarter of Section
35, Township 9 South, Range 5 East, City of Tupelo, Lee County, Mississippi.






